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Preface 


The EU today stands at a crossroads with regard to human rights: although human rights are high on its 
 agenda the EU is facing multiple challenges of carrying the torch of human rights, within EU Member States 
 and in relation to the wider world.  


These challenges are the focus of FRAME, an interdisciplinary research project on Fostering Human Rights 
 Among European (External and Internal) Policies. FRAME is a large-scale, collaborative research project 
 funded under the EU’s Seventh Framework Programme (FP7), coordinated by the Leuven Centre for Global 
 Governance Studies and involving 19 research institutes from around the world. Our research focuses on 
 the contribution of the EU’s internal and external policies to the promotion of human rights worldwide. 


In this series of publications, we have collected some of the work carried out by researchers and other 
 experts at the Danish Institute for Human Rights, in collaboration with researchers from other universities, 
 as part of the FRAME project. The four publications have been written with contributions from scholars and 
 experts from The Ludwig Boltzmann Institute of Human Rights, Vienna; European Training and Research 
 Centre for Human Rights and Democracy, Graz; University of Seville; Leuven Centre for Global Governance 
 Studies, KU Leuven,  and the Danish Institute for Human Rights.  


In our work we have aimed at illuminating contemporary human rights challenges by way of analysing the 
 historical, political, legal, economic, social, cultural, religious, ethnical and technological factors that both 
 facilitate and hamper the efforts of the EU in its efforts to promote and protect human rights, within the EU 
 and in the world at large. 


It is hoped the insights gained from this research may contribute to informing the debate – among human 
 rights academics, practitioners, civil society, and policy-makers - about the EU’s future direction in the 
 important field of human rights.  


April 2017  


Eva Maria Lassen 
 Senior researcher 


The Danish Institute for Human Rights 
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Executive Summary 


In assessing the factors that influence the protection and promotion of human rights in the European 
 Union (EU), this report elucidates those factors that cut across the catalogue of human rights. This report 
 seeks to examine contemporary human rights challenges in this context by mapping the historical, 
 political, legal, economic, social, cultural, religious, ethnical and technological factors that both facilitate 
 and hamper human rights in the EU.  


This report is part of Work Package 2 ‘Challenges and Factors’ of the EU’s Seventh Framework Programme 
 (FP7) project Fostering Human Rights among European Policies (FRAME). This first cluster of FRAME 
 constitutes the foundations of a sound knowledge base for the assessment of EU human rights policies, 
 encompassing the evolving factors, concepts, institutions and instruments that underlie human rights 
 protection and promotion.  


The objective of the report is to analyse these crucial factors while taking into account challenges brought 
 about by globalisation, with a focus on access to basic rights. The report does this through the provision 
 of a qualitative mapping addressing the major topics related to each factor. The report is divided into 10 
 chapters and provides a chapter on each of the above cross-cutting factors, including an overview of the 
 factor drawn from a literature review, an assessment of current knowledge of the factor and its impact 
 on human rights in the EU, and challenges and gaps requiring further study.  


The report canvasses the major landmarks in EU history, with a view both to its external and internal 
 policies (Chapter II, Historical), before addressing the inherently political nature of human rights 
 themselves and the importance of States, sovereignty, ideologies, power, citizenship and democracy to 
 their implementation (Chapter III, Political). Turning to legal factors, the report considers the coherence 
 of obligations within the EU; whether the EU is bound by human rights obligations when acting externally; 


the relationship of human rights obligations and other international law norms; and finally shared human 
 rights responsibility between the EU and Member States (Chapter IV, Legal). 


Taking post-crisis Europe as its departure point, the report analyses the economic dimensions of human 
 rights in the EU, including the significance of economic decline, the internal market, poverty, employment, 
 foreign policy, and development and trade (Chapter V, Economic). Turning to social factors, the report 
 addresses the importance of the principle of non-discrimination in EU policy and institutions, before 
 specifically considering the aspects of gender, sexual orientation, disability and age (Chapter VI, Social).  


The report then zooms in on cultural and religious factors. Taking a dualistic approach, this chapter focuses 
 on those cultural and religious factors which may hinder or facilitate EU human rights policies as well as 
 topical human rights issues which have a substantial impact on the space provided for culture and religion 
 in a human rights context (Chapter VII, Cultural and Religious). Closely related to cultural and religious 
 factors, the report proceeds to ethnical factors, addressing in particular ethnic minorities and their 
 enjoyment of basic rights (Chapter VIII, Ethnical).  


The report goes on to consider the importance of technological factors in relation to human rights policies 
in the EU. This chapter analyses non-discriminatory access to the internet; protecting internet freedoms; 



(6)freedom of expression and self-regulation; privacy, surveillance, and cyber security; and internet 
 governance (Chapter IX, Technological). Finally, the report concludes with a summary of the chapters, key 
 insights from each factor, and recommendations for further study and analysis. 


The EU today stands at a crossroads with regard to human rights. Taking into account, historical, political, 
legal, economic social, cultural, religious, ethnical and technological factors that enable or hinder human 
rights protection, this report sets out the cross-cutting issues that may inform the Union’s future direction. 



(7)freedom of expression and self-regulation; privacy, surveillance, and cyber security; and internet 
 governance (Chapter IX, Technological). Finally, the report concludes with a summary of the chapters, key 
 insights from each factor, and recommendations for further study and analysis. 


The EU today stands at a crossroads with regard to human rights. Taking into account, historical, political, 
 legal, economic social, cultural, religious, ethnical and technological factors that enable or hinder human 
 rights protection, this report sets out the cross-cutting issues that may inform the Union’s future direction. 
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I. Introduction 



A.  Mapping key cultural, economic, ethnical, historical, legal,  political, religious, social and technological factors  


Regional and international differences notwithstanding, a number of factors cut across the catalogue of 
 human rights and significantly influence the protection of the rights of the individual as well as those 
 regional and international mechanisms and instruments entrusted to make human rights a reality. Among 
 the most decisive are historical, political, legal, economic,  social, cultural, religious, ethnical and 
 technological factors. The present report provides a mapping of how these factors enable or hinder the 
 protection of human rights in the context of the European Union’s (EU) external and internal policies, 
 taking into account challenges brought about by globalisation. The report addresses these factors with a 
 particular focus on the access to basic rights but within the framework of a holistic approach to human 
 rights, acknowledging the indivisibility of human rights as laid down in international as well as EU human 
 rights law. 


The report provides an overview of the factors, and, based on a literature review and available data, an 
 assessment of the current knowledge on the impact of these factors on the protection of human rights in 
 the context of the EU. The report furthermore points to challenges and gaps that need further exploration 
 and analysis (for the most part to be carried out in future work under the auspices of FRAME). 



B.  Methodology 


For the purpose of this report, the term ‘factor’ has been defined as an element, circumstance or 
 distinguishing feature which in the context of the EU’s external and internal policies significantly enables 
 or hinders the protection of human rights. A factor is to be understood in a dynamic way, developing in 
 interaction with changes in society and law.  


The report has the nature of a qualitative mapping. Therefore, whilst the aim has not been to give an in-
 depth study of the field, the authors have strived to provide a comprehensive mapping in the sense that 
 major topics related to each factor are illuminated.  


The report is divided into a total of 10 chapters: following the introductory chapter and chapter on 
 historical factors (which also serves as an overarching framework for the entire report), a majority of the 
 chapters have been structured as follows: 


 An introduction to the literature covering the given factors with an emphasis on scientific literature. 


 The Global context. This section provides a contextualisation of the factor at the global level, 
 identifying issues which hinder or enable the protection of human rights in EU’s external and internal 
 policies.   


 The European context. This section makes up the substantial part of the chapters. Based on a 
literature review and an introduction to the relevant EU institutions, instruments, policies and actions, 
the chapters aim to identify and discuss a series of issues within the given factor which hinder or 



(14)enable the protection of human rights in the context of EU external and internal policies. The mapping 
 exercise will be conducted in view of, for instance, the policies and practices of the EEAS and of the 
 most relevant directorates-generals of the European Commission such as DG Trade, DG DevCo, DG 
 JUST, DG Home and DG CONNECT. The following elements have been considered when analysing the 
 literature and documents: human rights implications and impact of the factors in question; the main 
 instruments and policies dealing with the issue; and the social actors involved (such as civil society 
 and societal movements).  


The chapters on political and social factors respectively have mostly but not entirely followed this 
 structure. To contextualise political factors in a global context would for example have gone beyond the 
 scope of this report. Thus the chapter on political factors focuses on a short definition of the different 
 factors followed by a brief discussion on the most important ways in which the respective political factor 
 hinders or enables human rights protection. Subsequently, the chapter elaborates on the role of the 
 respective factors in the EU context. Equally, social factors are more dependent on aspects which refer to 
 the nature and constitution of the EU and less dependent on the global context. 



C.  Contents of the report 


Chapter I, the Introduction, contains the main preface to reading the report. 


Chapter II sets the scene for the report by pointing to historical factors (circumstances or events) that 
 have been hindering or facilitating the EU’s development of human rights protection and policies, in its 
 internal and external actions. The chapter includes historical landmarks from post-war Europe until today. 


The chapter shows how the EU responded to the historical circumstances or events in ways which have 
 had a bearing on its present-day human rights positions as well as on current challenges (for instance the 
 scope of EU human rights law and elements of incoherence between the EU’s internal and external 
 policies). The historical evolution of important human rights institutions and instruments, which emerged, 
 directly or indirectly, as a result of the response of the European Community to historical circumstances 
 is outlined. The chapter also includes historical factors on the global scene which have had an enabling or 
 hindering influence on the EU in its human rights position.  


Chapter III concerns political factors enabling or hindering protection of human rights, themselves deeply 
 political. They are defined in a political context by political actors or within political institutions. They are 
 used as political instruments in political campaigns and the definition of human rights norms and 
 standards are political issues, sometimes highly contested. It is important to emphasise that political 
 factors that hinder or enable human rights are relevant to several political dimensions: the dimension of 
 politics, which refers to political processes, as well as  the policy dimension, meaning the content or 
 substance of politics, and, in addition, political structures. Thus, the following political factors were 
 identified to be crucial aspects concerning the implementation of human rights in EU policies: States and 
 state sovereignty, ideologies, power, citizenship and democracy.  


In Chapter IV, focus is on legal factors, with four main topics discussed. Firstly, to what extent the EU and 
Member States implementing EU law are bound by clear and consistent human rights obligations when 
acting internally within the EU area. There is a specific focus on the EU Charter on Fundamental Rights 
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 is outlined. The chapter also includes historical factors on the global scene which have had an enabling or 
 hindering influence on the EU in its human rights position.  


Chapter III concerns political factors enabling or hindering protection of human rights, themselves deeply 
 political. They are defined in a political context by political actors or within political institutions. They are 
 used as political instruments in political campaigns and the definition of human rights norms and 
 standards are political issues, sometimes highly contested. It is important to emphasise that political 
 factors that hinder or enable human rights are relevant to several political dimensions: the dimension of 
 politics, which refers to political processes, as well as  the policy dimension, meaning the content or 
 substance of politics, and, in addition, political structures. Thus, the following political factors were 
 identified to be crucial aspects concerning the implementation of human rights in EU policies: States and 
 state sovereignty, ideologies, power, citizenship and democracy.  


In Chapter IV, focus is on legal factors, with four main topics discussed. Firstly, to what extent the EU and 
 Member States implementing EU law are bound by clear and consistent human rights obligations when 
 acting internally within the EU area. There is a specific focus on the EU Charter on Fundamental Rights 


(CFREU) and the accession of the EU to the European Convention on Human Rights (ECHR) and eventually 
 to other international human rights conventions. Secondly, whether the EU is bound by human rights 
 obligations when acting externally and more specifically whether the CFREU is applicable when the EU is 
 acting in third States. Thirdly, the relationship between EU human rights obligations and other 
 international law obligations; and finally the question of shared human rights responsibility between the 
 EU and EU Member States is briefly touched upon.  


Chapter V concerns economic factors. The point of departure for the analysis is the situation in Europe 
 after 2008 when the economic and financial crisis developed. The overview focuses on the economic 
 decline, the functioning of the internal market, poverty and social exclusion, employment, and 
 development and trade. The implications of the crisis affected human rights protection more profoundly 
 internally than externally. The chapter demonstrates how internally, the economic and financial crisis 
 contributed to a deterioration of adequate living standards, social security, and a growing sense  of 
 exclusion. The crisis also resulted in growing unemployment and exclusion of a high proportion of the 
 youth from the labour market. Surveys, moreover, demonstrate a lack of trust in the benefits of the 
 internal market.   


Chapter VI focuses on social factors. The EU has made significant efforts to address social factors which 
 enable or hinder the protection of human rights in its policies. The EU has not only stipulated equality as 
 a basic principle in its primary law but also explicitly enabled EU institutions to take measures to combat 
 discrimination on grounds of sex, racial or ethnic origin, religion or belief, disability, age or sexual 
 orientation. Furthermore, CFREU widened the scope of grounds of discrimination by prohibiting 
 discrimination on grounds of sex, race, colour, ethnic or social origin, genetic features, language, religion 
 or belief, political or any other opinion, membership of a national minority, property, birth, disability, age 
 or sexual orientation. The chapter aims at elaborating on  the aspects of gender, sexual orientation, 
 disability and age.  


Chapter VII zooms in on cultural and religious factors. The approach of the chapter is dualistic, focusing 
 on those cultural and religious factors which may hinder or facilitate EU human rights policies as well as 
 topical human rights issues which have a substantial impact on the space provided for culture and religion 
 in a human rights context. The chapter starts with an introduction to the topic at a global level, going back 
 to the Universal  Declaration of Human Rights (UDHR) and introducing the different phases of the 
 universality debate. After a presentation of the European context of the interplay between human rights, 
 culture and religion, the chapter proceeds to map the following overarching themes, which are amongst 
 the most topical in human rights discourses globally and within the EU, its Member States and third 
 countries today: women and gender in the context of cultural and religious diversity (with focus on 
 external policies); promoting religious freedom and religious and cultural diversity and tolerance; the 
 state, religion and culture.  


Chapter VIII concerns ethnic factors. After an introduction to the concepts of intersectional and multiple 
discrimination, the chapter proceeds to a mapping of major international instruments related to ethnicity 
and human rights. Then follows an analysis of the instruments and policies of the EU as well gaps and 
challenges vis-à-vis policies and implementation, followed by an introduction to a number of selected 



(16)factors that within the EU and its Member states are of crucial importance to the enjoyment of basic rights 
 of individuals belonging to ethnic minorities, namely access to the labour market, access to health 
 services, access to information, and hate crime. Finally, a section is dedicated to the Roma, the largest 
 ethnic minority group of Europe. A concluding section then sums up the mapping, pointing to gaps and 
 challenges and suggesting avenues for further research and analysis. 


In Chapter IX, technological factors are analysed. Technological factors are understood as issues related 
 to the use of information and communication technology (ICT) that have an impact on the way individuals 
 are able to enjoy their human rights. ICT is a broad and not clearly defined term that refers to a broad 
 array of communication devices and/or applications. In this chapter emphasis is on human rights issues 
 related to the use of the internet, reflecting the attention the internet has received in the scholarly 
 literature and policy debate pertaining to its potential impact on individuals’ enjoyment of rights such as 
 freedom of expression and privacy. The chapter is structured according to five selected factors: non-
 discriminatory access to the internet; protecting internet freedoms; freedom of expression and self-
 regulation; privacy, surveillance, and cyber security; and internet governance.  


Chapter X, Conclusions, contains a summary of the chapters and the most important insights to be gained 
 from each of the factors, a reflection on cross-cutting issues, and recommendations for further study and 
 analysis. 


The authors of the chapters are credited at the beginning of each chapter. Unmarked chapters (Chapters 
I and X) were written by Eva Maria Lassen, in collaboration with the group of authors. 
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II. Historical factors

 A. Introduction 


This chapter sets the scene for the report by pointing to historical factors (circumstances or events) that 
 have been hindering or facilitating the European Union’s (EU) development of human rights policies, in its 
 internal and external actions. The chapter includes historical landmarks from post-war Europe until today. 


The chapter shows how the EU (and its forerunners) responded to the historical circumstances and events 
 in ways which have had a bearing on the present-day human rights positions (for instance the scope of 
 EU human rights law and elements of incoherence between the EU’s internal and external policies). The 
 historical evolution of important human rights institutions and instruments, which emerged, directly or 
 indirectly, as a result of the response of the EU (and its forerunners) to historical circumstances will be 
 outlined. In this sense, the chapter also provides a mapping of how human rights themselves came to be 
 a key feature of the EU architecture. Finally, the chapter includes historical factors at the global level which 
 have had an enabling or hindering influence on the EU in its human rights position.  



B. Structure and methodology 


By addressing historical factors, the chapter illuminates three dimensions of the EU: human rights in the 
 EU and its internal policies; EU and its accession policies vis-à-vis new Member States; and human rights 
 in the EU’s external policies. The chapter will outline how these historical factors had an impact on the EU 
 (and its forerunners) in these three dimensions.  


The chapter largely follows a linear, historically progressing structure, pointing out historical factors which 
 resulted in the gradual evolution of human rights in the context of the internal and external policies of the 
 European Economic Community (EEC), the European Community (EC) and the EU.1  The chapter is based 
 on a literature review together with a reading of the most important documents reflecting the historical 
 evolution. 


1. Literature review 


Scholarship on the history of EU human rights is still in its infancy, as indeed is the history of human rights 
 in general. The history of human rights in Europe is for the most part written by historians and in particular 
 legal scholars, who often provide a brief historical account of the development of, for instance, a given 
 human rights instrument or practice. Scholars of other disciplines have occasionally analysed aspects of 
 the EU human rights history (for instance scholars of philosophy).  


       


 The author of this chapter is Dr. Eva Maria Lassen, Senior Researcher, the Danish Institute for Human Rights. 


1 A detailed mapping of EU institutions, mechanisms and instruments will not be provided, as these are the object 
of another WP within the context of FRAME (WP 4.1), and, in addition, described in Chapter IV on Legal factors of 
the present report. 
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C.  Discovering human rights: landmarks in the history of the EU  


1.  A new beginning: Europe after WW2 


The origin of the EU dates back to post-war Europe, with the creation of, firstly, the European Coal and 
 Steel Community in 1951, then the EEC and the European Atomic Energy Community in 1957. The EEC 
 had six founding members. The overall objective of this early constellation was to promote economic 
 integration within Europe.  


The human rights project was not part of EEC objectives and hence not a building block of the EEC 
 foundation and structure. The European Parliament pushed for human rights recognition within the EEC 
 as early as the 1950s and 1960s (van Haersolte and Wiebenga 2013), but only much later did human rights 
 enter centre stage. 


The European human rights project was left to other regional organisations, notably the Council of Europe, 
 established in 1949. The European human rights project closely followed the human rights agenda of the 
 newly established United Nations, notably expressed in the Universal Declaration of Human Rights 
 (UDHR). 


Post-war Europe was a Europe divided. The Cold War and the division of Europe for most of the second 
 half of the 20th century were the most important historical factors as concerns the development of human 
 rights and democracy in the Eastern and Western parts of Europe respectively.   


2.  Historical landmarks in EU legal history: the evolution of a human 
 rights architecture and instruments 


This section will look at the evolution of the approach of the EEC/EC/EU to human rights, tracing the 
 development from almost silence on the matter to the present day’s comprehensive  –  albeit often 
 disputed – embrace of the human rights project by the EU in the context of its internal and external 
 policies. Major historical landmarks influenced this development.   


a)  ECHR, UDHR, and landmark cases of the European Court of Justice 
 (ECJ) 


Two historical factors had momentous influence on the eventual emergence of human rights in the make-
 up of the EU. First, the creation of the European Convention of Human Rights (ECHR) of 1950 (1953) within 
 the framework of the Council of Europe, and the accompanying European Court of Human Rights (ECtHR). 


ECHR and the jurisprudence of the ECtHR were to be a source of inspiration for the ECJ. 


The second historical factor is the adoption of the UDHR of 1948, a result of the attempt of the global 
community to create a new world based on human rights (Rosas 2009: 418). This declaration is not legally 
binding upon States, and exactly this fact provided the EEC - which could not ratify UN conventions  - with 
the opportunity to point to the UDHR as ‘guiding’ and a source of ‘inspiration’ (Rosas 2009: 417; Rosas 
2013). Thus the UDHR had a more inspirational influence on the ECJ than in the Member States, which 
had ratified the European Convention and other binding documents and therefore saw no need to consult 
the UDHR as a source of influence (Jaichand and Suksi 2009; Lassen 2009). This had a bearing on the 
approach of the EEC/EU to the catalogue of human rights. Whereas the ECHR is primarily concerned with 
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political and civil rights, the UDHR emphasises the interdependence and indivisibility of international 
 human rights, and hence the entire catalogue of human rights. The EU human rights jurisprudence and 
 primary law, which were to emerge, emphasised as the UDHR the indivisibility of human rights, and 
 included not only political and civil rights but also economic, social and cultural rights. 


The EEC had no bill of rights, but finding inspiration in the above legal documents and case law, this did 
 not keep the ECJ from gradually building jurisprudence when dealing with matters of relevance vis-à-vis 
 human rights.   


A number of landmark ECJ judgments emerged in the 1960s and 1970s, among which the following three 
 deserve mentioning. First, in its judgment of 1969 in Stauder, the Court laid down that fundamental rights 
 form part of the general principles of Community law (Rosas 2009: 418; Case 29/69 Stauder [1969] ECR 
 419). Second, in Internationale Handelsgesellschaft, the so-called Solange case of 1970, the Court made 
 reference to the ‘constitutional traditions common to Member States’ (Case 11/70 Internationale 
 Handelsgesellschaft [1970] ECR 1125). Third, the judgment of Nold in 1974 positions the Community law 
 in the broader perspective of ECHR and internal law: ‘[…]  international treaties for the protection of 
 human rights on which the Member States have collaborated or of which they are signatories, can supply 
 guidelines which should be followed within the framework of Community law’. Since then, the ECJ has 
 been using ECHR and international human rights instruments when ‘applying fundamental rights as 
 general principles of Community law’ (Rosas 2009: 419; Case 4/73 Nold [1974] ECR 491). 


b)  The fall of the Berlin Wall: a new Europe 


The 1990s witnessed the culmination of a decade-long process – and in the late 1980s spurred by the fall 
 of the Berlin Wall and the end of the Cold War, which were to create an entirely new political situation in 
 Europe (Piris 2010: 8) - towards writing human rights into the Community’s primary law. The EC replaced 
 the EEC by the Treaty of Maastricht in 1992. The concept of the EU was established by the same treaty, 
 and with the entry into force of the Lisbon Treaty in 2009, the EU legally replaced the EC. This change of 
 language reflected that the European economic integration communities had developed into a political 
 as well as an economic entity.  


By the same token, human rights were proclaimed as foundational. Human rights became a cornerstone 
 of the reconstructed Community. In the Treaty of Maastricht, human rights were proclaimed as 
 fundamental to the EU, thus in Art. F(2) of the Treaty on the European Union (TEU):  


The Union shall respect fundamental rights, as guaranteed by the European Convention for the 
 Protection of Human Rights and Fundamental Freedoms signed in Rome on 4 November 1950 and 
 as they result from the constitutional traditions common to the Member States, as general 
 principles of Community law. 


The Treaty of Lisbon, entered into force in 2009, further cemented human rights as foundational for the 
 EU, namely in the new Art. 2 of the then amended TEU: 


The union is founded on the values of respect for human dignity, freedom, democracy, equality, 
the rule of law and respect for human rights, including the rights of persons belonging to 



(20)minorities. These values are common to the Member States in a society in which pluralism, non-
 discrimination, tolerance, justice, solidarity and equality between women and men prevail. (Art. 


1a) 


The EU Constitutional Treaty of 2004 promised to be of major historical significance. However, as the 
 constitution was rejected by popular referendum in 2005 by France and the Netherlands, this important 
 document never came into force (van Haersolte and Wiebenga 2013: 163). 


Instead, a milestone in EU human rights history occurred in 2000 with the creation of the Charter of 
 Fundamental Rights of the European Union (CFREU).  This constitutional documents proclaims that:  


The peoples of Europe, in creating an ever closer union among them, are resolved to share a 
 peaceful future based on common values. 


Conscious of its spiritual and moral heritage, the Union is founded on indivisible, universal values 
 of human dignity, freedom, equality and solidarity; it is supported on the principle of democracy 
 and the principle of the rule of law. It places the person in the centre of its actions, establishing 
 the citizenship of the European Union and creating a space of freedom, security and justice 
 (Preamble).  


In 2009 the Charter became legally binding, in accordance with the Treaty of Lisbon. The catalogue of 
 rights found in the Charter is more comprehensive than the ECHR. Not only does the Charter contain 
 economic, social and cultural rights but, for instance, rights concerning data protection and bioethics. At 
 the same time, however, the scope of the Charter is more limited than ECHR, notably in the sense that 
 the Charter explicitly only applies to EU institutions and Member States when they implement EU law (Art. 


51(1)). Other limitations apply and ambiguities embedded in the Charter and interpretations thereof have 
 resulted in the scope, vis-à-vis both Member States and third countries, being continuously negotiated 
 and subject to debate (see also Chapter IV.C.1.a). 


Another milestone in EU history is the possibility of acceding to the ECHR and of ratifying international 
 conventions. According to the Lisbon Treaty, the EU is bound to accede to the ECHR, and the process of 
 accession is currently underway. As far as international conventions are concerned, so far only one 
 convention has been ratified by the EU, namely the UN Convention on the Rights of People with 
 Disabilities (ratified in 2011, see Chapter VI on  Social factors, Section D). Although the ratification of 
 international conventions as well as accession to the ECHR open up the possibility of a strengthening of 
 the human rights regime of the EU, uncertainties about the scope and limitations vis-à-vis Member States 
 as well as third countries abound (see also Chapter IV).   


c)  New Member States 


Whereas today the EU regulates the protection and promotion of human rights in Member States to a 
limited extent only, the ECC/EC/EU has historically been focused on its request for candidate countries to 
adhere to human rights nationally. In fact, the emphasis on human rights in the accession policy of the EU 
was a major step towards putting human rights on the map in the EU. In the accession policy of the 
Community can be observed a pronounced ‘before and after’ the end of the Cold War. 
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In the first phase, in which a number of Western European states were admitted to the Community, 
 human rights were to various degrees an implicit condition (Williams 2004: 53-59).2  


The second phase came as a response to the fall of the Berlin Wall in 1989, the collapse of the Soviet 
 Union, and the devastating conflicts in the Western Balkans - all dramatic historical events, which were to 
 have monumental influence on the development of human rights in  the EU. It was not a foregone 
 conclusion how the EU should react to these events. However, the Community chose to embrace the 
 European peace project, endeavouring to promote stability and security in the region, and invited Central 
 and Eastern European countries of the former Soviet Union to become members. 


The enlargement has been called a ‘milestone in the creation of modern European peace’ and the ‘most 
 consequential codification of a transition to market-based liberal democracy’ (Tassinari 2013: 29). The 
 enlargement was a historic step in facilitating the democratisation process and the endorsement of 
 human rights in a united Europe. This achievement led to the EU receiving the Nobel Prize in 2012. 


In this second phase of the enlargement of the Community following the collapse of the Soviet Union, 
 explicit conditionality was central (Williams 2004: 59-61). Thus human rights clauses were included in the 
 European agreements concluded with candidate countries before the accession to the EU in 2004 (10 new 
 members), 2007 (two new members), and 2013 (one new member) respectively (Rosas 2009: 426). The 


‘Copenhagen criteria’ of 1993 laid down criteria for accession of new countries to become members of 
 the EU. According to the Copenhagen criteria a new Member State must, prior to accession, inter alia, be 
 able to demonstrate that they have ‘institutions that guarantee democracy, the rule of law, human rights 
 and respect for an protection of minorities’ (European Council 1993). With comprehensive approval 
 procedures put in place, these conditions supported the democratisation processes in candidate countries 
 (Williams 2004: 64) and thus facilitated increased human rights protection. 


The fall of the Soviet Union and the ways in which the EU chose to respond to these historical events had 
 implications for human rights protection in the EU’s policies in a broader sense, going beyond the policies 
 vis-à-vis candidate countries. First, with the increased focus on the importance of candidate countries’ 


adherence to human rights within their jurisdiction, attention was almost automatically drawn to the 
 human rights situation of existing EU Member States as well, and charges of incoherence in the position 
 of the EU vis-à-vis Member States and candidate countries respectively were raised. Second, the 
 enlargement of the EU has, potentially at least, made the EU a more forceful player at the global level.  


d) Adapting to historical circumstances: Establishing new 
 institutions 


The ever-increasing importance of human rights to the EU is reflected in the institutions and instruments 
 established alongside the reconstruction of the European Communities in the 1990s as well as later 
 structural changes and innovations. For example, the position of Commissioner for Justice, Fundamental 
 Rights and Citizenship, with the concurrent Directorate-General for Justice, was created in 2010, following 
 the division of the former Justice, Freedom and Security. In addition, specific human rights are increasingly 
 being dealt with by relevant Commissioners, for instance related to health, climate, and education (for 
        


2 For the date of accession of new Member States in the period 1973 – 1995, see Piris 2010: 3. 



(22)institutions engaged in EU external policies, see below). Also worth mentioning is the Working Party on 
 Fundamental Rights, Citizens’ Rights and Free Movement of Persons (FREMP).  


EU primary law on human rights is applicable to the EU and its institutions only, with the exception of 
 areas where EU law applies to the Member States, who would otherwise adhere to human rights as laid 
 down in national legislation, the ECHR and international human rights conventions and standards. But 
 what about the role of the EU in monitoring the human rights situation in Member States more broadly?  


This was a core question prior to the establishment of the European Union Agency for Fundamental Rights 
 (FRA) in 2007. It was debated whether the Agency should have a monitoring or, more modestly, an 
 advisory role vis-à-vis Member States. The debate about the Agency’s mandate provides an illustration of 
 a political and deeply rooted disagreement about the relationship between the EU with regard to the 
 promotion and protection of human rights in Member States  – a disagreement which has never been put 
 to rest. In the end, FRA was given an advisory role, mandated ‘to provide evidence-based advice on a wide 
 range of fundamental rights, in line with the EU Charter of Fundamental Rights’ (van Haersolte and 
 Wiebenga 2013: 163).3  


On the basis of its mandate, FRA aims at supporting Member States in their protection and promotion of 
 human rights, as stated in its overall vision: 


The  European Union (EU) Member States have a long tradition of safeguarding fundamental 
 rights. The EU itself is built on these values and is committed to guaranteeing the rights 
 proclaimed in the Charter of Fundamental Rights of the European Union. The European Union 
 Agency for Fundamental Rights (FRA) was set up as an independent body to support this 
 endeavour. 


Despite this heritage, many challenges prevent the delivery in practice of fundamental rights. 


Through the collection and analysis of data in the EU, the FRA assists EU institutions and EU 
 Member States in understanding and tackling these challenges. Working in partnership with the 
 EU institutions, the EU Member States and other organisations at the international, European and 
 national levels, the FRA plays an important role in helping to make fundamental rights a reality 
 for everyone living in the EU.4


FRA works with thematic areas, formulated in a five-year ‘Multi-annual Framework’5, within which tasks 
 are carried out as prescribed in an Annual Work Programme.6 In addition, the Agency each year publishes 
 an annual report on the situation of human rights in the EU Member States. In this way FRA provides the 
        


3 ‘Who we are’ <http://fra.europa.eu/en/about-fra/who-we-are>. Last accessed 1 June 2014. 


4 <http://fra.europa.eu/en/about-fundamental-rights>. Last accessed 1 June 2014. 


5  For the five-year plan 2013-17, and the institutions involved in determining the plan, see 


<http://fra.europa.eu/en/about-fra/what-we-do/areas-of-work/multi-annual-framework-2013-2017>.  Last 
 accessed 28 May 2014. 


6 In 2013, for instance, the Agency carried out a survey on Discrimination and Hate Crime against Jews in selected 


EU Member  States: experiences and perceptions of antisemitism. 


<http://fra.europa.eu/en/publication/2013/discrimination-and-hate-crime-against-jews-eu-member-states-
experiences-and>. Last accessed 28 May 2014. 
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EU institutions and Member States with independent, evidence-based advice on fundamental rights, 
 aiming at contributing  ‘towards ensuring full respect for fundamental rights across the EU’. 


In sum, the mandate of FRA is limited in the sense that the institution can only offer advice, but it is 
 expansive in the sense that the spectrum of human rights in focus is all-encompassing, covering the whole 
 catalogue of human rights as laid out in the EU Charter. The scope of the FRA mandate is a subject of 
 continuous debate –  among EU parliamentarians, national policy makers, scholars, experts, and civil 
 society (Toggenburg 2014: 1623 f. van Haersolte and Wiebenga 2013: 167). 


3.  Historical milestones in the era of globalisation  
 a) Decolonisation and development policies 


A historical factor of enormous significance globally was the decolonisation of Asia and Africa, which took 
 place in the immediate aftermath of WW2 and the next decades. Following decolonisation, new forms of 
 interactions between Western and non-Western countries emerged. The evolution of development 
 policies was of major historical importance to establishing a new rapport (Broberg 2013). 


The development policies of the EU (and its forerunners) are historic milestones in the evolution of the 
 EU’s external human rights policies. In the formative period of the EEC in the 1950s and 1960s human 
 rights did not play a significant role in its policies vis-à-vis colonies and ex-colonies, although occasionally 
 touched upon (Williams 2004: 17-25).  


This situation changed in the period from the 1970s to 1991. In this period human rights became part of 
 the development policies of the Community. The four Lomé Conventions (Lomé I-IV) are important 
 landmarks in the Community’s integration of human rights in its development policy in this period (the 
 Conventions were signed in 1975, 1979, 1984, and 1989 respectively) (Williams 2004: 25-34).  


In the post-Cold War period, with the Maastricht Treaty and the Cotonou Agreement as major markers, 
 human rights came to play an essential part of the development policies of the EU (Williams 2004: 34-40). 


Today, ‘all trade and cooperation agreements with third countries contain a clause stipulating that human 
 rights are an essential element in relations between the parties’7 (see also Chapter V.C.5). 


But the EU human rights policies have expanded far beyond development policies and trade and 
 cooperation agreements. This expansion is the topic of the following section. 


b) The globalisation of human rights and the EU response 


Historically, human rights developed rapidly from the 1990s as a factor on the global scene. New regional 
 and global structures and instruments (for instance the creation of the UN Human Rights Council) were 
 introduced to meet the human rights challenges at a regional and global level.  


A central aspect of the globalisation of human rights is that the different cultures and religions to a large 
 degree have taken ownership of human rights, thus paving the way for enhanced possibilities of 
 implementing human rights locally. The universality of human rights and its different expressions over 
        


7 http://eeas.europa.eu/human_rights/index_en.htm. Last accessed 8 June 2014. 
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