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Driving change through public procurement: 



A toolkit on human rights for policy makers  and public buyers (Road-testing version) 


The objective of this Toolkit is to enable public procurement policy makers, buyers and contract managers, 
 at central and local levels, to implement and enforce requirements that actual and potential suppliers 
 respect human rights throughout their value chains. 


The public procurement cycle often consists of procurement planning, the procurement process, and 
 contract management.1 This Toolkit will highlight how requirements that actual and potential suppliers 
 respect human rights can be incorporated across different stages of the procurement cycle. The scope of 
 goods and services bought by public authorities ranges widely, from large-scale infrastructure and urban 
 development projects, to the acquisition of complex items such as weapon systems, to commissioning of 
 essential public services in the health and social care sector, and to buying common goods such as 


stationery, furniture, and foodstuffs. This Toolkit will highlight how requirements can be integrated into the 
 large majority of procurement exercises. 


Given variations between national public procurement regimes, this Toolkit outlines a general approach 
 applicable across different legal and market contexts. However, there are likely to be national laws and 
 policies relating to public procurement which may limit some of the general approaches outlined in this 
 toolkit or allow for, and/ or demand, more advanced approaches. Therefore, it is important to tailor the 
 approaches outlined in the toolkit to align with national laws and policies. 


This Toolkit lays out a range of approaches, from simple to advanced and from easily implementable to 
 demanding (in terms of capacity, knowledge, and budget) and should be tailored to the national context 
 depending on what can realistically be achieved. 


This Toolkit is structured as follows: 


A – Introduction 


B – Guidance for procurement policy actors 


C – Guidance for individual procurement practitioners 


Chapters B and C can be read independently of each other. Therefore, if you are interested in practical 
 ways to incorporate human rights in to procurement exercises, you could move straight from the 
 Introduction to Chapter C. 


Blue boxes highlight important points 
Pink boxes provide examples 
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Road-testing version – specific points to  consider when reading 


•  Would it be more useful if this Toolkit were split into 2 companion volumes – Book One for 
 Public Procurement Practitioners and Book Two for the lawyers, policy makers and planners? 


•  Are there any other good-practice examples we can highlight? 


•  Are the terms used in this toolkit relevant/ accurate for your procurement context? Would it be 
 helpful to include a glossary of key terms? 


Deadline for feedback: Monday 13 January 2020   
Please email: Daniel Morris damo@humanrights.dk 
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A. Introduction 


In recent years, public procurement has increasingly been 
 recognised as a means for states to fulfil their human 
 rights obligations and as a means of realising sustainable 
 development. Including requirements within public 
 procurement that actual and potential suppliers respect 
 human rights can help prevent human rights abuses from 
 occurring, including modern slavery, child labour, human 
 trafficking, excessive working hours, and unsafe working 
 conditions, from occurring within state value chains. 


INFOGRAPHIC – map of human rights abuses in state value chains 


In January 2016, a documentary aired on national TV in the UK showing staff at a secure training centre 
 using excessive force to restrain children. The staff were employed by the security company G4S which 
 ran the centre under contract to the UK government. Investigations by the Danish NGO Danwatch in 
 2015 showed that the Chinese manufacturers of servers for brands such as HP, Dell, and Lenovo, relied 
 on the forced labour of students. The students were required by their schools to work up to 12 hours a 
 day on production lines without pay on so-called “traineeships” in order to graduate and receive their 
 diplomas – in unrelated disciplines, such as nursery school teaching and accounting. The Danwatch 
 report highlighted that the servers produced with students’ forced labour were purchased by higher 
 education institutions in Europe. Furthermore, in 2012, order forms and designs for clothing carrying US 
 military insignia were found in the smouldering remains of a clothing factory in Bangladesh in which 112 
 people were killed by a fire, in a building with no fire exit. 


Including requirements that suppliers respect human rights can also be used as a means to realise the 
 rights of vulnerable and at-risks groups by favouring them, or businesses which support them, in public 
 procurement exercises. 


INFOGRAPHIC – map of good practice 


Public procurement is used in practice to support the rehabilitation of former prisoners (Uruguay), and 
 the participation of women (Chile), persons with disabilities (Colombia), indigenous peoples (Canada), 
 and veterans (USA) in business, for example. In South Africa public procurement has become a means of 
 addressing the economic effects of the apartheid.2


Public procurement is a substantial component of the overall economy and gives states a great opportunity 
 to influence global value chains in a positive or negative way. It represents an opportunity for states to use 
 their leverage to encourage the uptake of sustainable business practice and responsible business conduct 
 by the private sector.3 Indeed, requirements within public procurement that actual and potential suppliers 
 respect human rights are already seen as a strong reason by suppliers to adopt measures to respect human 
 rights.4 As mega-consumers, states have the purchasing power to set standards that can shift markets 
 towards more humane norms of practice and competition, and to exercise leverage over suppliers 
 responsible for human rights abuses.5


INFOGRAPHIC – Public Procurement contribution to the global economy 


States are “the largest consumers in the global marketplace through the acquisition of goods, services 
 and works to carry out their functions and to deliver services to citizens”.6 Public procurement accounts 
 for 15-20% of global gross domestic product (GDP) across Organisation for Economic Co-operation and 
 Development (OECD) States, public contracts account for 12% of GDP on average, World Trade 


Organisation (WTO) General Procurement Agreements commitments represent around €1.3 trillion in 
 What are value chains? 


A value chain encompasses all the activities 
 and materials that go in to goods or services. 


It covers the production of raw materials, 
manufacturing stages, transport, delivery, 
and end-of-life disposal. It includes activities 
of suppliers and sub-contractors. 
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business opportunities worldwide,7 and in 2016 globally public procurement contracts were estimated to 
total €2 trillion.8  



(7)7 



A1. The reason to act 


There are several reasons to include requirements within public procurement that actual and potential 
 suppliers respect human rights.  


Fulfilling legal obligations 


The state has a legal obligation to protect human rights, which includes the human rights of individuals in 
 the value chains of businesses supplying goods and services to the state. In addition, the state has an 
 obligation to promote human rights and support actual and potential suppliers in meeting the business 
 responsibility to respect human rights. Introducing requirements within public procurement that suppliers 
 respect human rights is a recognised method of meeting these obligations.  


Addressing risks and realising opportunities 


The greatest risk arising from not exercising human rights due diligence is that harm comes to an individual. 


However, there are other risks associated with human rights abuses that public buyers and suppliers must 
 consider, including legal, financial, political, and reputational risks. These risks can be large and are often 
 interlinked, and include for example, the risk of cancelling contracts, re-running procurement exercises, and 
 missing contractual deadlines. 


When addressed, some legal, financial, political, and reputational risks can also be considered 
 opportunities. This is especially true in relation to reputation; a supplier which takes steps to respect 
 human rights can be viewed in an improved light by potential customers and investors. It is also relevant for 
 a state and its public procurement bodies as a strong reputation on human rights can not only improve a 
 state’s ‘brand’ but may also help a public procurement body attract employees who value human rights. 


Leading by example 


Public procurement provides an opportunity for states to lead by example and implement requirements 
 that actual and potential suppliers respect human rights throughout their value chains. Requirements that 
 suppliers respect human rights can be applied to first tier suppliers and cascaded down to sub-contractors 
 both at home and abroad to address the risk of human rights abuses occurring in the state’s value chain. It 
 provides an opportunity for states to realise their policy ambitions in practice by, for example, developing 
 an inclusive labour market programme and integrating vulnerable and at-risk groups into the labour 
 market, such as women or persons with disabilities. 


Creating a level playing field 


Requirements that actual and potential suppliers respect human rights when supplying goods and services 
to a state creates a level playing field for suppliers. Suppliers abusing human rights, by, for example, 
demanding excessive working hours or by not paying the minimum wage to deliver goods and services to 
governments quicker and more cheaply may gain an unfair competitive advantage over suppliers which 
respect human rights. Some suppliers are moving ahead with measures to respect human rights, yet when 
these measures are not recognised or valued in public procurement exercises it may create a dampening 
effect and hold back suppliers in proactively adopting further measures. States should create a level playing 
field to ensure that all suppliers play by the same rules and that measures taken by suppliers to respect 
human rights are valued to create a race to the top environment. 
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A2. Human rights and public procurement 


Human rights are rights inherent to all human beings. They are universal legal guarantees protecting 
 individuals and groups against actions which interfere with fundamental freedoms and human dignity. 


Human rights are: 


•  Applicable to all human beings; 


•  Equally valuable, meaning that there is no hierarchy between human rights; 


•  Enjoyed by everyone equally, irrespective of nationality, place of residence, sex, national or ethnic 
 origin, colour, religion, language or any other status. 


Human rights are set out in international and regional conventions, treaties and declarations.9 There are 
 nine ‘core’ human rights treaties which articulate human rights obligations, including: 


• The Universal Declaration of Human Rights 


• The International Covenant on Civil and Political Rights 


• The International Covenant on Economic, Social and Cultural Rights 


The additional ‘core’ human rights treaties expand on several rights including those of women, children, 
 persons with disabilities, migrant workers and expand on the prohibition of racial discrimination, torture 
 and enforced disappearances. The International Labour Organization (ILO) also has eight ‘fundamental’ 


conventions which articulate labour and workers’ rights. 


International human rights instruments become binding on states when they sign and ratify them. When 
 ratifying them, a state commits itself to taking the rights contained within an instrument and incorporate 
 them at the national level.  


A states’ human rights obligations are applicable to all public bodies procuring goods and services, from 
 government departments to local councils, from procurement agencies to public hospitals and libraries. 


International standards set a minimum benchmark and states can go beyond these and implement 
 increased human rights protections of their own design. 


In 2013 the Northern Ireland Human Rights Commission published Public Procurement and Human 
 Rights in Northern Ireland which spells out the state’s human rights obligations related to public 
 procurement. In 2018 the Northern Ireland Department of Finance developed a procurement guidance 
 note which explains how and why human rights will be included within their procurement activities in 
 practice, noting that: 


“Failure to respect an individual’s human rights conflicts with international standards and domestic 
 law. Public authorities when discharging their duties are explicitly tasked with respecting, protecting 
 and promoting human rights, including during the public procurement process. … A human rights 
 based approach to public procurement can be used to both prevent human rights violations and 
 abuses and to take an active role in respecting, protecting, and fulfilling human rights.”


Some of the most widely used requirements within public procurement to ensure actual and potential 
 suppliers respect human rights address:  


• Child labour; 


• Forced labour and modern slavery; 


• Human trafficking; 


• Excessive working hours and low wages; 


• Freedom of association (for example, joining unions); 
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• Unsafe working conditions. 


In September 2018, the UK along with Australia, Canada, New Zealand and the USA, adopted four 
 Principles to Guide Government Action to Combat Human Trafficking in Global Supply Chains. The first 
 principle states that “Governments should take steps to prevent and address human trafficking in 
 government procurement practices”. Governments should “provide tools and incentives and adopt risk 
 assessment policies and procedures that require their procurement officers and contractors to assess the 
 nature and extent of potential exposure to human trafficking in their supply chains”. 


Human rights requirements within public procurement have also been used to promote the rights of: 


• Persons with disabilities; 


• Women and children; 


• Former prisoners; 


• Veterans; 


• Economically disadvantaged minorities; 


• Migrant workers; 


• Persons living in conflict zones. 


In Chile, the 2003 public procurement law and Directive 17 of 2014 allow for procurement processes to 
 favour persons with disabilities, unemployed youth and indigenous peoples. Directive 17 states: 


“According to the latest survey conducted by the National Disability Service, 12.9% of the Chilean 
 population has some type of disability. Within this group, 50% are of working age and only 29% of them 
 perform any activity of this type. If the fact that 2 out of 5 people live in a low socioeconomic condition is 
 added to this, there is a need to introduce concepts, criteria and guidelines that encourage the inclusion 
 of these groups, through public procurement.” 


ChileCompra, the central procurement body in Chile, has further adopted a programme to promote the 
 economic participation of businesses led by women in the public market to contribute to gender equality 
 and address the structural disadvantages faced by women in the labour market in Chile. 


The UN Guiding Principles on Business and Human Rights (UNGPs) detail the state duty to promote 
 awareness off and respect for human rights in their own value chains and highlight that businesses have a 
 responsibility to respect human rights, including in their relationships with suppliers.10 The UNGPs were 
 endorsed by the UN Human Rights Council in June 2011 and are the first universally accepted international 
 framework articulating the respective duties and responsibilities of states and businesses in relation to 
 human rights. The UNGPs draw their authority from pre-existing international human rights laws and 
 explicitly affirm that the state duty to protect against adverse human rights impacts by third parties 
 extends to situations where a commercial “nexus” exists between public actors and businesses, such as 
 when government bodies purchase goods and services through public procurement.11


Currently, businesses are not considered to have direct legal obligations under international human rights 
 law. Instead businesses have a ‘responsibility to respect’ human rights, that is, to ‘do no harm’.12 The 
 UNGPs state that: 


“The responsibility of business enterprises to respect human rights applies to all enterprises regardless of 
their size, sector, operational context, ownership and structure. Nevertheless, the scale and complexity of 
the means through which enterprises meet that responsibility may vary according to these factors and with 
the severity of the enterprise’s adverse human rights impacts.” 
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Businesses should take active steps to avoid negatively impacting on human rights through a process called 
 human rights due diligence.13



A3. Human rights due diligence 


Human rights due diligence is a process laid out in the UNGPs to help business prevent human rights abuses 
 from occurring. The responsibility for businesses of all sizes to undertake human rights due diligence has 
 been reinforced by UN bodies, the OECD, among others,14 and some states are developing laws and policies 
 to implement these obligations, including the French Corporate Duty of Vigilance Law and the Dutch Child 
 Labour Due Diligence Law. 


Human rights due diligence is a process to identify, prevent, mitigate and account for how a business 
 addresses the adverse human rights impacts that the business enterprise may cause or contribute to 
 through its own activities, or which may be directly linked to its operations, products or services by its 
 business relationships. The UNGPs highlight that human rights due diligence:  


• Should cover all potential and actual adverse human rights impacts;  


• Will vary in complexity with the size of the business enterprise, the risk of severe human rights 
 impacts, and the nature and context of its operations;  


• Should be ongoing, recognizing that the human rights risks may change over time as the business 
 enterprise’s operations and operating context evolve. 


Colombia Compra Eficiente, the governing body of the Colombia’s Public Procurement System, published 
 a Guide on Socially Responsible Public Procurement in November 2018 which highlights that  


“Human right due diligence in the Public Procurement System reduces the risk of human rights violations 
 in the performance of contracts and future legal actions, provides transparency to the processes and 
 contributes to sustainable development in social and economic terms. Additionally, it allows suppliers to 
 demonstrate that they took all reasonable measures to avoid any participation in the violation of human 
 rights.” 


The OECD have also produced ‘Due Diligence Guidance for Responsible Business Conduct’. 
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Requirements within public procurement that suppliers respect human rights is a means for a public 
 procurement body to manage risk through their own human rights due diligence process. Such 
 requirements also incentivise suppliers to manage risk through their own human rights due diligence 
 processes. The table below explores examples of what this could look like in practice. 


Procurement agencies could:  Public procurement exercises and 
 contracts could: 


Policy commitment 
 This step involves 
 developing and 


publishing a human rights 
 policy commitment, 
 whether as an individual 
 policy or as a chapter 
 within pre-existing 
 policies. 


• Develop an internal policy 
 commitment on human rights or 
 integrate human rights policy 
 objectives within existing policies; 


• Share their human rights policy 
 commitment with all relevant 
 stakeholders (including staff and 
 suppliers) and explain how this will 
 work in practice; 


• Encourage de-centralised 
 procurement bodies to adopt a 
 policy commitment to human 
 rights. 


• Require that suppliers provide a 
 human rights policy agreed at the 
 highest management level of the 
 business, which is publicly available; 


• Require that a human rights policy 
 addresses the full range of 


internationally recognised human 
 rights; 


• Require that suppliers commit to 
 support their own suppliers, with a 
 focus on small and medium sized 
 enterprises (SMEs), to develop a 
 human rights policy. 


Risk assessment/ 


assessment of impacts 
 This step involves 
 assessing the risk of 
 human rights abuses 


• Undertake a mapping exercise of 
 state value chains, beginning with 
 the higher tiers, but moving in to 
 lower tiers as the process is 
 repeated; 


• Require suppliers to provide a map 
of their value chain or undertake a 
mapping exercise should they not 
have this information. The level of 
the market and category of contract 
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 occurring within 


operations and value 
 chains. 


• Train and support staff to 
 understand and carry out human 
 rights risk assessments; 


• Undertake human rights risk 
 assessments for specific categories 
 and types of procurement before 
 going to tender, including 


stakeholder engagement (market-
 testing, for example) to identify 
 risks and opportunities in related 
 to product categories and 
 upcoming tenders. 


will impact how extensive such 
 requirements can be; 


• Require suppliers to identify and 
 assess human rights risks;  


• The procurement agency could 
 share some basic information with 
 actual and potential suppliers 
 (including information produced by 
 others) on how to do this or develop 
 their own guidance for supplier as 
 suppliers may be held liable for their 
 sub-contractors. 


Acting upon the findings 
 of the risk assessment 
 This step requires acting 
 on the findings of the risk 
 assessment and designing 
 measures to prevent or 
 mitigate the risks from 
 becoming a reality. 


• Develop a database of pre-selected 
 requirements that actual and 
 potential suppliers respect human 
 rights which can be included within 
 different types of procurement 
 exercises and contracts; 


• Establish a risk matrix to identify 
 which procurement exercises have 
 greater risk of impacting on 
 individuals’ human rights and 
 therefore require greater 
 prioritisation. 


• Require suppliers to adopt an action 
 plan to address the identified risks 
 with specific, measurable, 


achievable, relevant, and time-
 bound targets, and revise these on a 
 regular basis; 


• Provide support for suppliers to 
 develop and implement mitigation 
 measures. 


Tracking and monitoring 
 This step requires 
 tracking and monitoring 
 the effectiveness of the 
 measures taken to 
 address the identified 
 risks. 


• Ensure an effective internal 
 grievance mechanism is in place; 


• Record statistics including on the 
 number of measures the public 
 buyer has implemented to ensure 
 suppliers respect human rights and 
 the number of human rights 
 abuses the state has been made 
 aware of, investigated, and 
 remedied, and use these findings 
 to inform future requirements. 


• Require suppliers to establish a 
 grievance mechanism so they can be 
 made aware of human rights abuses 
 (whether by the direct supplier or its 
 own suppliers); 


• Require suppliers to record 


allegations of human rights abuses 
 made against them or their suppliers 
 and detail what actions were taken 
 to resolve these; 


• Include contractual measures to 
 require a supplier to act when 
 human rights abuses are identified, 
 with penalties attached for non-
 compliance. 


Communicating and 
 reporting 


This step requires 
 communicating how 
 human rights are 
 addressed as well as the 
 real-life outcomes, in an 
 accessible, timely, and 
 regular manner (for 
 example in different 


• Highlight and explain the 
 commitment to human rights to 
 stakeholders and articulate what 
 will be expected of suppliers 
 during the market-testing stage; 


• Publish key documents including 
 standard contractual terms, 
 proposed procurement 
 regulations, risk assessment 
 criteria, minutes of meetings, 


• Require suppliers to publish 
 information such as a human rights 
 policy, an action plan to address 
 human rights risks, or details about 
 their internal grievance mechanism; 


• Require suppliers to share their 
human rights policy with their own 
suppliers; 
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 languages and with 


understandable 
 terminology), in 


accordance with national 
 laws on transparency and 
 accountability. 


contributions from stakeholders, 
 and value chain mappings; 


• Include information in public 
 reporting exercises on the adopted 
 requirements that suppliers in 
 their value chains respect human 
 rights, the recorded human rights 
 abuses within the value chain and 
 remedies provided, and the 
 resources dedicated to realising 
 these; 


• Input to reports to regional and 
 international bodies (for example, 
 highlighting requirements that 
 suppliers respect human rights 
 when the state is reporting to UN 
 human rights mechanisms). 


• Require suppliers to report their 
 actions to the procurement body on 
 a regular basis; 


• Require that suppliers commit to 
 support their suppliers; 


• Design measures or requirements 
 which are applicable regardless of 
 the size of the supplier. 


In the EU, a public procurement agency can only include requirements for suppliers that are linked to the 
 subject matter of the procurement. For example, it is not possible to require that a supplier applies 
 certain employment terms and conditions for employees who are not performing services in relation to 
 the relevant contract. (see section B1.3 on Public procurement instruments for more information). 


This Toolkit explores what human rights due diligence measures mean in a public procurement context in 
 greater detail in subsequent chapters. 
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B. Guidance for procurement policy makers 


This section is primarily designed for public procurement planners and policy makers at central and local 
 levels. The objectives of this section are: 


•  Explain the legal basis for states to include requirements within public procurement that actual and 
 potential suppliers respect human rights; 


•  Explain how to frame human rights as a policy objective; 


•  Identify what system-wide planning is necessary to include requirements that actual and potential 
 suppliers respect human rights. 



B1. Legal and policy procurement frameworks and human rights  


There is a legal basis to include requirements within public procurement that actual and potential suppliers 
 respect human rights. International, supranational/regional, and national laws require governments to 
 protect and respect human rights. Besides, governments have legal obligations and policy commitments to 
 sustainable development transparency, corruption, and accountability. 


This section is structured around three key legal considerations: 


B1.1 Human rights instruments 


B1.2 Sustainable procurement instruments 
 B1.3 Public procurement instruments 


B1.1 Human rights instruments 


The UN Guiding Principles on Business and Human Rights (UNGPs) detail the state duty to promote respect 
 for human rights in their own value chains and highlight that businesses have a responsibility to respect 
 human rights, including in their relationships with suppliers.15


The UNGPs were endorsed by the UN Human Rights Council in June 2011 and are the first universally 
 accepted international framework articulating the respective duties and responsibilities of states and 
 businesses in relation to human rights. The UNGPs have subsequently been affirmed by other UN human 
 rights bodies,16 numerous national governments,17 a range of international and regional organisations 
 (including the OECD and ISO, which aligned respectively their Guidelines for Multinational Enterprises, and 
 ISO 26000 standard with the UNGPs), the European Union (EU) and the Council of Europe, the International 
 Finance Corporation and other international finance institutions, and investors.18 Accordingly, it can be said 
 that governments’ obligations to protect human rights extend to protecting human rights within their value 
 chains.19  


The UNGPs draw their authority from pre-existing international human rights laws, explicitly affirm that the 
 state duty to protect against adverse human rights impacts by third parties extends to situations where a 
 commercial “nexus” exists between public actors and businesses, such as when government bodies 
 purchase goods and services through public procurement.20 The UNGPs highlight that: 


“States must protect against human rights abuse within their territory and/or jurisdiction by third parties, 
 including business enterprises. This requires taking appropriate steps to prevent, investigate, punish and 
 redress such abuse through effective policies, legislation, regulations and adjudication.”21


The UNGPs elaborate on existing legal obligations under international law and note that states should 
require, where appropriate, state-owned or controlled enterprises to exercise human rights due diligence.22  
In addition, they clarify that this duty extends to situations where governments enter into commercial 
relationships, including through public procurement.23 Where states engage in privatisation or “contracting 
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out” services that may impact on human rights, they must “exercise adequate oversight”, including by 
 ensuring that contracts or enabling legislation communicate the state’s expectation that service providers 
 will respect the human rights of service users. 


The UNGPs provide that “States should promote awareness of and respect for human rights by business 
 enterprises with which they conduct commercial transactions” and note that:  


“States conduct a variety of commercial transactions with business enterprises, not least through their 
 procurement activities. This provides States – individually and collectively – with unique opportunities to 
 promote awareness of and respect for human rights by those enterprises, including through the terms of 
 contracts, with due regard to States’ relevant obligations under national and international law.”24


The UNGPs detail that States must ensure ‘policy coherence’, in other words, alignment with human rights 
 obligations of standards and policies across all governmental departments, agencies, and other state-based 
 institutions that shape business practices,25 which includes public procurement bodies. 


Colombia Compra Eficiente’s Guide on Socially Responsible Public Procurement highlights that “state 
 entities and suppliers, both national and foreign, should apply processes in public procurement which 
 advance the UN Guiding Principles on Business and Human Rights.” 


Turning to businesses, they have a responsibility to respect human rights and the state has a duty to 
 implement laws, policies, and guidance to ensure that businesses meet their responsibility to respect 
 human rights. The UNGPs identify that this responsibility applies “to all business enterprises, both 
 transnational and others, regardless of their size, sector, location, ownership and structure”.26 The 


responsibility may cover all suppliers regardless of size, but measures to meet this responsibility should be 
 cognisant of the varying capacities and resources of a multi-national enterprise in comparison to an SME. 


An increasing number of states are adopting a business and human rights national action plan (NAP) to 
 articulate priorities and actions that it will adopt to support the implementation of the UNGPs. According to 
 www.globalnaps.org as of October 2019, of the 23 states with NAPs, 22 have included a specific focus on 
 public procurement. 


Recent policy developments on public procurement and human rights  


Recently a range of bodies have developed recommendations and guidelines on public procurement and 
 human rights. The Organisation for Economic Co-operation and Development (OECD) produced the OECD 
 Guidelines for Multinational Enterprises which are a set of recommendations addressed by states adhering 
 to the OECD Declaration on International Investment and Multinational Enterprises to multinational 
 enterprises operating in or from these states on responsible business conduct. They address topics 


including human rights, employment and industrial relations, environment, combating bribery, and science 
 and technology. A concept note from the OECD highlights that utilising public procurement to encourage 


‘responsible business conduct’ and respect human rights makes sense for several reasons:  


•  Public funds should not contribute to adverse environmental or social impacts of business operations. 


•  Governments expect business to behave responsibly, and should lead by example. Adopting RBC 
 principles in the procurement process, such as supply chain due diligence, creates a better 
 environment to deliver better outcomes.  


•  A growing body of evidence indicates that RBC pays off for business, and these benefits, such as 
reduced costs, higher quality products, and more efficient supply chains, also apply to governments. 
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•  Governments have a national interest to encourage other countries to integrate RBC considerations 
 into their public procurement processes in order to promote a level playing field for their own 
 companies when operating abroad.” 


Modern slavery, forced labour and human trafficking are widespread violations of human rights affecting 
 most states as highlighted in the US Trafficking In Persons Report of June 2019, which states that “[r]ight 
 now traffickers are robbing a staggering 24.9 million people of their freedom and basic human dignity”. The 
 Organization for Security and Co-operation in Europe (OSCE) adopted Model Guidelines on Government 
 Measures to Prevent Trafficking for Labour Exploitation in Supply Chains in 2018 with in the aim “to provide 
 a practical tool to assist OSCE participating States and Partners for Co-operation in implementing concrete 
 measures to prevent trafficking in human beings in supply chains. The publication highlights how States can 
 implement legislation and policies that promote transparency to ensure that public supply chains are free 
 from trafficked labour; and promote the fair and ethical recruitment of workers.” 


For some states ratifying an international human rights convention means that it becomes immediately 
 binding at the national level, whereas other states need to pass national laws to implement human rights 
 conventions. International standards set a minimum benchmark and states can go beyond these and 
 implement increased human rights protections of their own design. It is therefore important to identify 
 how national human rights protections should be interpreted as addressing public procurement activities. 


In Indonesia, Law No. 39 Year 1999 - Concerning Human Rights, provides: 


“Article 71: The government shall respect, protect, uphold and promote human rights as laid down in this 
 Act, other legislation, and international law concerning human rights ratified by the Republic of 


Indonesia.  


Article 72: The duties and responsibilities of the government as referred to in Article 71, include 


measures towards effective implementation in law, politics, economics, social and cultural aspects, state 
 security, and other areas.” 


In the UK, the Human Rights Act 1998 introduces human rights protections in line with the UK’s 
 international and European obligations. Section 6 of the Human Rights Act makes it unlawful for any 
 public authority to breach human rights. Section 6 extends to all acts of public authorities, including 
 purchasing, so applies to contracts for the delivery of public services, including housing, social care, 
 security services, and the management of prisons and detention facilities related to asylum and 
 immigration.27


B1.2 Sustainable procurement instruments 


In 2015, the UN General Assembly unanimously adopted the 2030 Agenda for Sustainable 


Development (the 2030 Agenda) as “a plan of action for people, planet and prosperity”. It provides a 
 comprehensive and universal framework uniting the environmental, social and economic dimensions of 
 sustainable development. The 2030 Agenda and its 17 Sustainable Development Goal (SDGs) “seek to 
 realize the human rights of all” while encouraging all stakeholders to focus on implementation by “acting in 
 collaborative partnership”. It contains 169 global targets and 232 indicators to measure progress in 


implementation, and a set of follow-up and review principles and mechanisms. 


The role of business in achieving Goal 8 on decent work and economic growth, Goal 9 on industry, 
innovation and infrastructure and Goal 12 on responsible consumption and production is evident but 
participation and change by business is needed to fulfil the vast majority of the goals and targets. 
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Consequently, a vast number of business associations and individual businesses have embraced the SDGs,28
 and various platforms and initiatives have emerged to harness the power of business in realising the 
 SDGs.29 Today, the 2030 Agenda is a leading narrative about the role of business in society.30


The transformative potential of public procurement as a driver for human rights and sustainable production 
 and consumption is highlighted in the 2030 Agenda for Sustainable Development (2030 Agenda) under SDG 
 12.7 which calls on all states to “[p]romote public procurement practices that are sustainable, in 


accordance with national policies and priorities”. This provides an opportunity for states to not only 


procure from suppliers which deliver the cheapest product quickest but also to prioritise procurement from 
 suppliers which respect the three dimensions of sustainable public procurement; economic, social and 
 environmental. For example, procurement exercises can place a focus on procuring from suppliers which 
 have measures to eliminate forced labour and human trafficking, in line with target 12.7, but also as a 
 means of realising target 8.7 and 16.3 to end child labour, forced labour, modern slavery and human 
 trafficking.31 Including requirements that suppliers respect human rights can be applied to first tier 


suppliers and cascaded down to sub-contractors both at home and abroad to support the fulfilment of the 
 SDGs across the world. 


Until recently, sustainable public procurement largely concentrated on environmental impacts, through 


‘green’ procurement policies and initiatives.32 Over time, greater emphasis has been put on achieving the 
 appropriate balance between the three pillars of sustainable development – economic, social, and 
 environmental – across all stages of the public procurement process, where the social element reflects 
 human rights.33 This is visible in the increasing emphasis that significant procurement frameworks, such as 
 the EU 2014 Directives and World Trade Organisation, have placed on sustainable considerations (see 
 Section B1.3). 


The International Institute for Sustainable Development in coordination with the Inter-American Network 
 on Government Procurement produced a handbook on Implementing Sustainable Public Procurement in 
 Latin America and the Caribbean in 2015, recognising that “Sustainable Public Procurement (SPP) is about 
 ensuring that the products and services purchased by governments are as sustainable as possible, both in 
 the sense of generating the lowest possible environmental impact, and in the sense of producing the most 
 positive social impacts.” 


Colombia Compra Eficiente’s Guide on Socially Responsible Public Procurement states that: 


“Sustainable development implies the application of socially and environmentally responsible practices 
 by the authorities when contracting goods and services. The objective is to reach an appropriate balance 
 between all the pillars of sustainability: economic, environmental and social, at all stages of the public 
 procurement process. In this way, public policy for sustainable development implies fostering a cycle in 
 which these three aspects reinforce and do not undermine each other. 


The objectives of social sustainability are based on the duty of the State and its entities to protect and 
 providers to respect human rights in the interactions they have in the public procurement system. It also 
 includes the adoption of measures and criteria that generate local employment and promote equal 
 opportunities for vulnerable groups such as people with disabilities, ethnic minorities, women and 
 victims of the armed conflict. 


The incorporation of these measures and criteria generates value for money in public purchases, 
optimizing public resources in terms of time, money and capacity of human talent and efficiency in 
processes to meet the needs of State Entities and fulfil their mission.” 



(18)18 


In addition to the SDGs, in the wake of the UNGPs a range of organisations have promoted the importance 
 of responsible global value chains including the G7, OECD, ILO, and OSCE.34


Including requirements within public procurement that actual and potential suppliers respect human 
 rights is a means of realising the SDGs. 


The International Organization for Standardization (ISO), with a membership of 164 national standards 
 bodies, creates requirements, specifications, guidelines or characteristics to ensure that materials, 


products, processes and services are fit for purpose. ISO 20400:2017 on Sustainable Procurement Guidance 
 includes a list of main principles for sustainable procurement, highlighting that “[a]n organization should 
 respect internationally recognized human rights.” It builds from ISO 26000 on Social Responsibility and is 
 guidance rather than a certifiable standard, but it identifies core subjects of sustainable procurement 
 including: 


•  human rights: due diligence, human rights risk situations, avoidance of complicity, resolving grievances, 
 discrimination and vulnerable groups, civil and political rights, economic, social and cultural rights, 
 fundamental principles and rights at work;  


•  labour practices: employment and employment relationships, conditions of work and social protection, 
 social dialogue, health and safety at work, human development and training in the workplace; 


•  community involvement and development: community involvement, education and culture, 


employment creation and skills development, technology development and access, wealth and income 
 creation, health, social investment. 


B1.3 Public procurement instruments 


Public procurement is regulated through law and policies at international, supranational/ regional, and 
 national (state and federal) levels. 


International 


The United Nations Commission on International Trade Law Model Law on Public Procurement (2011) is 
 intended to serve as an outline for national legislation to improve domestic regulatory regimes for public 
 procurement. It contains principles and procedures aimed at achieving value for money and avoiding 
 abuses in the procurement process, for instance, corruption. In its Preamble, the Model Law sets out six 
 main objectives: economy and efficiency; international trade; competition; fair and equitable treatment; 


integrity, fairness, and public confidence in the procurement process; and transparency. Although there is 
 no specific mention of human rights in the Model Law, it does allow for the integration of social and 
 economic criteria into procurement processes, such as promoting accessibility of procurement to SMEs or 
 disadvantaged groups, environmental criteria, and ethical qualification requirements. The Guide to 
 Enactment further notes that human rights can feature as social aspects of sustainable procurement and 
 can be addressed through socio-economic evaluation criteria. 


The World Trade Organization (WTO) Agreement on Government Procurement (1994) is a pluri-lateral 
 agreement within the framework of the WTO. It applies only to the members of the WTO who have 
 acceded to it. The fundamental objectives of the Agreement are:  


•  Greater liberalisation and expansion of international trade; 


•  Non-discrimination: measures prepared, adopted, or applied to public procurement must not afford 
 more protection to domestic suppliers, goods, or services, or discriminate against foreign suppliers, 
 goods, or services;  


•  Integrity and predictability, to ensure efficient and effective management of public resources; and  


•  Transparency, impartiality, avoidance of conflicts of interest and corruption.  



(19)19 


A revised text was adopted in 2012 which allows for technical specifications which “promote the 


conservation of natural resources or protect the environment” and highlights that evaluation criteria may 
 include “environmental characteristics”. 


Supranational/ regional 


The European Union framework 


There are several basic principles governing the public procurement tender procedure which contracting 
 authorities must observe as a framework “code of conduct” for all tender processes.  


As a general principle for the EU public procurement law, Article 18(1) of Directive 2014/24/EU stipulates 
 a principle of equal treatment, which ensures that all tenderers in public procurements are subject to the 
 same conditions for submission and evaluation of tenders and all tenderers are treated equally. This 
 means, inter alia, that all tenderers must get access to the same information at the same time so that no 
 single supplier gains any advantage or suffers losses due to unequal conditions.  


The provision in Article 18(1) also stipulates a principle of proportionality, which means that the 
 requirements, award criteria, technical specifications, etc. must be proportional and linked to the 
 subject-matter of the public contract – the principle thus requires an inquiry into whether any measure 
 exceeds what is necessary to achieve for the procurement in question. Criteria are considered linked to 
 the subject-matter of the contract where they relate to the works, supplies or services to be provided 
 under the contract in any respect and at any stage of their life cycle. These include factors involved in the 
 specific process of production, provision or trading.  


The requirement that criteria and conditions shall be linked to the subject-matter of the procurement 
 excludes however general corporate policy, which cannot be considered as a factor characterizing the 
 specific process of production or provision of the purchased works, supplies or services. This means that 
 a contracting authority can require that all supplies which the authority purchases are produced in 
 accordance with, for example, Fair Trade labelling, but not that all the supplies produced by the 


tenderer, including supplies not produced for the contracting authority, shall be made according to such 
 a standard.  


Article 18(1) stipulates a principle of transparency, which means that all information provided in the 
 procurement must be open, accessible and predictable for all tenderers, to ensure openness and 
 publicity in all stages of the tender process. Further, the principle of transparency entails that decision-
 making in a public procurement must be rules-based, i.e. in accordance with the rules and criteria set 
 forth and published by the contracting authority. 


In addition to the principles above, EU directives on public procurement also set out important basic 
 principles regarding mutual recognition and non-discrimination. The principle of mutual recognition 
 implies that any report, certificate or similar issued by the authorities of any member state shall also be 
 valid in all other EU and EEA states. The principle of non-discrimination entails that contracting 


authorities are prohibited from discriminating against suppliers due to their nationality, for instance 
 through citizenship or country of operations. 


Article 18(2) specifies the basic principles for including social requirements (including human rights 
protections) in public procurements. The article stipulates that: Member States shall take appropriate 
measures to ensure that in the performance of public contracts economic operators comply with 
applicable obligations in the fields of environmental, social and labour law established by Union law, 
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national law, collective agreements or by the international environmental, social and labour law 
 provisions listed in Annex X. Annex X references several environmental conventions and the 8 ILO Core 
 Conventions. 


National 


At the state level there are likely to be national laws specific to public procurement, and other laws which 
 are applicable to public procurement in the areas of environment, anti-corruption, and transparency, for 
 example. As highlighted above, a state can utilise public procurement as a vehicle to respect, protect, and 
 fulfil their human rights obligations, providing that measures to do so respect other laws relating to 
 procurement. 


The Belgium Public Procurement Act of 2017 requires that suppliers and sub-contractors comply with 
 environmental, social and labour laws, and allows for failure to do so to be used as a ground for 


exclusion. The public buyer can require a specific label as evidence of human rights compliance for goods 
 and services and can introduce minimum standards as technical specifications applicable across the 
 lifecycle of the goods and services, including the recycling stage. 


United States rules on procurement and human rights 


The rules for procurement by United States federal agencies are contained in the Federal Acquisition 
 Regulation (FAR).35 The FAR consolidates public laws adopted by Congress, Executive Orders issued by 
 the President, and treaties that have the force of law in the United States. It is managed by a “FAR 
 Council,” which is composed of three federal agencies—the General Services Administration (GSA), the 
 Department of Defense (DOD), and the National Aeronautics and Space Administration (NASA). All 
 federal agencies must comply with the FAR, but individual agencies may issue their own supplements. 


The most extensive supplement is the Defense Federal Acquisition Regulation Supplement.36


The federal procurement framework in the United States does address some human rights issues. For 
 example, the FAR prohibits federal contractors and their sub-contractors from engaging in trafficking in 
 persons and trafficking-related activities, such as charging workers recruitment fees or using misleading 
 and fraudulent recruitment tactics, in an effort to prevent human trafficking in contracted work both 
 domestically and internationally. Contractors are required to report possible violations of the FAR’s 
 policy prohibiting trafficking in persons to the United States Government contracting officer and the 
 agency Inspector General. In addition, contractors providing supplies or services (other than 


commercially available off-the-shelf items) acquired or performed outside the United States with an 
 estimated value exceeding USD $500,000 are required to maintain a compliance plan that is certified 
 annually.37


The FAR also implements Executive Order 13126, which prohibits the acquisition of products produced 
 by forced or indentured child labour and mandates the United States Department of Labor to produce a 
 List of Products Produced by Forced or Indentured Child Labor. Federal contractors who supply products 
 on the Department of Labor’s list are required to certify that they made a good faith effort to determine 
 whether forced or indentured child labour was used to make the item supplied.38 In addition, the Walsh-
 Healey Public Contracts Act of 1936 establishes minimum wage, maximum hours, and safety and health 
 standards for work on contracts in excess of USD$15,000 for the manufacturing or furnishing of 


materials, supplies, articles, or equipment to the United States Government or the District of Columbia.39
Under the FAR, federal contractors that source their goods or services domestically are prohibited from 
discriminating on the basis of various categories such as race and national origin,40 and contractors are 
required to pay all employees in the United States the prevailing wages and benefits for the locality in 
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which the work is performed.41 State and local governments within the United States have implemented 
 additional regulations on human rights (e.g. the California Transparency in the Supply Chains Act 2010 
 (SB657)). 


Sub-national 


For some states, such as federal states or states with regions which can legislate, there may be laws at a 
 sub-national level which address public procurement. These sub-national laws can exist where there are no 
 national laws and if there is national law, these local laws can be more advanced. 


In Scotland the Procurement Reform (Scotland) Act 2014 (the Act) introduced a sustainable procurement 
 duty on the Scottish public sector to “improve the economic, social, and environmental wellbeing of the 
 authority’s area, facilitate the involvement of small and medium enterprises, third sector bodies and 
 supported businesses in the process, and promote innovation” throughout the procurement process. 


The Act also requires public organisations with an estimated annual regulated spend of £5 million or 
 more (excluding VAT) to develop and review a procurement strategy annually before the start of the 
 next financial year. Each procurement strategy should be proportionate to the size and spend of the 
 organisation. However, there are some fundamental principles which will apply in each case. In general 
 terms, the procurement strategy should demonstrate how the organisation's approach to procurement 
 supports delivery of its broader aims and objectives. Once the procurement strategy is developed, it 
 should be approved by Heads of Service/the Senior Management Team (or equivalent). The procurement 
 strategy should be measured and reported on an on-going basis with any significant slippages or 


deviations being highlighted to the appropriate stakeholder(s) for information, advice and assistance to 
get back on track.42
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B2. Human rights as a policy objective 


There is not a one-size fits all approach to including requirements within public procurement that actual 
 and potential suppliers respect human rights. Human rights requirements can be framed within a current 
 policy objective or developed as a standalone policy objective. 


The EU has adopted several directives to allow public authorities in members states to “engage in 
 socially-responsible public procurement by buying ethical products and services, and by using public 
 tenders to create job opportunities, decent work, social and professional inclusion and better conditions 
 for disabled and disadvantaged people.” The landmark Directive on Public Procurement (2014/24/EU) is 
 intended to modernise public procurement by increasing the efficiency of public spending, facilitating 
 the participation of SMEs in public procurement, and enabling procurers to use procurement to further 
 common societal goals.43


Lowest cost, best value for money, or sustainable procurement? 


Ensuring best value for money is gradually becoming a well-established policy objective in public 


procurement around the world, from the previous position of the cheapest price. Buying on the basis of the 
 cheapest price alone has been the cause of human rights abuses in certain sectors, including fast fashion,44
 and highlighted in the 2013 Rana Plaza disaster in Bangladesh where five garment factories collapsed killing 
 at least 1,132 people and injuring more than 2,500. 


Central to the concept of best value for money is an understanding that public funds should be used to 
 achieve the best results to meet requirements. In the past this often meant looking for the lowest price. In 
 recent years value for money has evolved to include several other considerations, including human rights, 
 the environment and sustainability. 


With the introduction of the 2030 Agenda in 2015, there has been an increasing focus on SDG 12.7 on 
 sustainable public procurement, with more states adopting national action plans on sustainable public 
 procurement. Sustainable public procurement encompasses environmental, social and economic 
 considerations, where the social element is informed by human rights. As such, sustainable public 


procurement can be a good policy vehicle to drive the inclusion of requirements within public procurement 
 that suppliers respect human rights. 


Colombia Compra Eficiente states in its Guide on Socially Responsible Public Procurement that “[t]he 
 incorporation of responsible business conduct in public procurement allows the State to obtain value for 
 money because it addresses risk factors, such as negative impacts on sustainability and human rights 
 violations and abuses.” 


The Northern Ireland Executive has defined best value for money as the most advantageous combination 
 of cost, quality and sustainability to meet customer requirements. In this context: 


•  cost means consideration of the whole life cost; 


•  quality means meeting a specification which is fit for purpose and sufficient to meet the 
 customer’s requirements; 


•  sustainability means economic, social and environmental benefits, considered in the business 
 case, in support of the Programme for Government. 


In Scotland, Regulation 67 of The Public Contracts (Scotland) Regulations 2015 requires EU-regulated 
contracts to be awarded to the ‘most economically advantageous tender’, also known as MEAT. MEAT 
criteria must be made up of price or cost, and other criteria associated with the quality of products and 
services. This means that EU-regulated contracts may not be awarded on the basis of lowest price or 
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lowest cost only. Statutory guidance published under the Procurement Reform (Scotland) Act 2014 
 makes it clear that this approach should also be applied to regulated procurements (£50,000 up to EU 
 thresholds). 


Select one or all human rights? 


There are a lot of current examples of policy objectives to promote the inclusion of human rights within 
 public procurement from around the world. These originate from a variety of sources including national 
 legislation and policy to decisions by ministers and local municipalities. In practice these policy objectives 
 often address specific human rights issues rather than addressing all human rights. 


A policy position on human rights can be broad and address the risk of violations and abuses of all human 
 rights. However, if it is not possible to simultaneously address the risk of all human rights abuses and 
 violations, a policy should be tailored to prioritise addressing the most severe risks of human rights abuses 
 and violations. This should be based on a risk assessment to be revisited on a regular basis (see Section C1.1 
 and the Human Rights Impact Assessment Guidance and Toolbox). 


The UK adopted the Modern Slavery Act 2015. Crown Commercial Service have introduced specific 
 requirements on modern slavery including on grounds for mandatory exclusion and in contracts. In 
 November 2018 Electronics Watch and Crown Commercial Service began working in partnership to 
 detect and address modern slavery in supply chains of public sector customers seeking assured 
 technology hardware purchasing options. 


Human rights as a primary or secondary policy objective? 


The OECD provides that: 


“Primary procurement objective refers to delivering goods and services necessary to accomplish 
 government mission in a timely, economical and efficient manner.” 


“Secondary policy objective refers to any of a variety of objectives such as sustainable green growth, the 
 development of small and medium-sized enterprises, innovation, standards for responsible business 
 conduct or broader industrial policy objectives, which governments increasingly pursue through use of 
 procurement as a policy lever, in addition to the primary procurement objective.”45


However, there is a tension in treating human rights as a secondary policy objective given the state 
 obligation to protect human rights.46 In any case, human rights should not be presented as an optional 
 extra or a ‘nice to have’ objective. This can be achieved by framing human rights within existing primary 
 objectives, such as best value for money, most economically advantageous tender, or supply chain risk 
 management. 


The Belgium Public Procurement Act of 2017 requires that tenders are selected on the “most 
 economically advantageous quotation” and provides three ways to reach this: 


•  cheapest price; 


•  cost efficiency (total cost of ownership / life cycle cost); 


•  the best price-quality ratio (based on cost and other criteria including environmental and social 
 issues).47


Empowering vulnerable and at-risk groups 


The core focus of including requirements within public procurement that actual and potential suppliers 
 respect human rights should be to address the risk of human rights abuses occurring in state value chains. 


However, public procurement can also be used a means to realise the rights of vulnerable and at-risks 
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groups by favouring them, or businesses which support, employ, or are owned by them, in public 


procurement exercises. A decision to favour a particular group should be based on a risk assessment (see 
 Section C1.1 and the Human Rights Impact Assessment Guidance and Toolbox) and focus should be placed 
 on realising the rights of the most vulnerable and at-risk persons. 


South Africa has developed Broad-Based Black Economic Empowerment to redress inequalities of the 
 Apartheid. One form of implementation is through public procurement legislation which grants 
 preferential treatment to black owned businesses. The approach is nuanced by sector and size of 
 business and is based on a verification scheme which businesses can voluntarily choose to adopt to 
 increase their score in public procurement tender processes.  


The United States has a system of ‘set-aside’ contracts to help provide a level playing field for small 
 businesses, by limiting competition for certain contracts to small businesses. The federal government 
 tries to award: 


•  at least five percent of all federal contracting dollars to small disadvantaged businesses each year; 


•  at least three percent of all federal prime contracting dollars to HUBZone-certified small businesses 
 each year; 


•  at least five percent of all federal contracting dollars to women-owned small businesses each year; 


•  at least three percent of annual federal contracting dollars to service-disabled veteran-owned small 
 businesses. 


Canada established the Procurement Strategy for Aboriginal Business in 1996 to support indigenous 
 businesses pursue federal procurement tenders. In 2019 the Canadian Government began a process to 
 review “the federal approach to Indigenous procurement including the Procurement Strategy for 
 Aboriginal Business in order to: 


•  increase the number of federal procurement opportunities for Indigenous business 


•  increase the number of Indigenous small to medium sized enterprises bidding on and winning 
 federal contracts 


•  grow Indigenous business 


•  create employment opportunities for Indigenous peoples 


•  increase self-reliance 


•  increase employment and training opportunities for Indigenous peoples” 


In Scotland, the sustainable procurement duty, outlined in Procurement Reform (Scotland) Act 2014, 
 requires that before a contracting authority buys anything, it must think about how it can improve the 
 social, environmental and economic wellbeing of the area in which it operates, with a particular focus 
 on reducing inequality. It also requires a contracting authority to consider how its procurement 


processes can facilitate the involvement of SMEs, third sector bodies and supported businesses, and how 
 public procurement can be used to promote innovation. Each contracting authority must set out in its 
 procurement strategy how it intends to comply with the duty and must report annually on progress.48
 The Scottish Government has developed a Scotland Government Procurement Strategy which details 
 how it approaches the sustainability procurement duty and the human rights and equality element of 
 this. 


In 2008 the Dominican Republic adopted a law setting out a programme of preferential purchasing to 
support SMEs and legislated that 20% of purchases through this programme should be from businesses 
run by women, who have a shareholding or share capital of more than 50%.  
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B3. System-wide planning 


It is important for policy makers and planners to develop a systematic approach to including requirements 
 within public procurement that actual and potential suppliers respect human rights. This is essential to 
 maximise impact and efficiency and support front-line staff in implementing human rights protections 
 within public procurement. 


This section is structured around these issues: 


B3.1 Increasing leverage 


B3.2 Coherence across government 
 B3.3 Engaging stakeholders 


B3.4 Supporting procurement personnel 
 B3.5 Supporting suppliers and market dialogue 
 B3.6 Continuous evaluation and learning 
 B3.7 Resources 


B3.8 Remedy 


B3.1 Increasing leverage 


Leverage refers to the ability to effect change in the wrongful practices of another party which is causing or 
 contributing to a human rights abuse. In the context of procurement, leverage can be exerted by a state 
 procurement agency over its actual and potential suppliers, and likewise by a supplier to its suppliers and 
 sub-contractors.49


Individual procurement exercises may not have the leverage needed to influence actual and potential 
 suppliers in a government buyer’s value chain. Grouping procurement exercises together to make them 
 larger, in collaboration with other public procurers, or through framework contracts, can increase 
 purchasing power and promote common standards for suppliers. When public buyers adopt common 
 standards, this increases the incentive for suppliers to meet them and avoids creating a range of different 
 requirements. 


A prerequisite for collaboration between public procurers, both collaborations between public procurers 
 within the same state and collaborations across borders, is mutual recognition of other public buyers’ 


policies, provided that they set equivalent standards. Such collaborations include:  


•  Establishing central purchasing bodies; 


•  Framework agreements/ sign-on provisions; 


•  Implementing collective monitoring and information sharing. 


In Sweden, the Legal, Financial and Administrative Services Agency (Kammarkollegiet) streamlines public 
 administration by concluding framework agreements for all national level authorities. The Agency 
 concludes framework agreements for goods and services that national authorities procure often, to large 
 amounts or for a substantial value, for example, ICT, office supplies, transportation and security services. 


The Agency has conducted risk assessments, focused on human rights, for all their framework 
 agreements and include requirements based on these assessments. By representing all national level 
 authorities in Sweden, the requirements in these framework agreements create a level playing field 
 across the supplier base. Because the framework agreements are continuously used, suppliers are also 
 prepared for the requirements and can enter into dialogue with potential buyers at an earlier stage 
 which thereby better enables continuous improvement among the suppliers. 


Smaller contracting authorities may not have the necessary resources to develop relevant criteria and can 
instead “piggy-back” on authorities that already have done so. This also minimises the risk of suppliers not 
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