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Preface 


The EU today stands at a crossroads with regard to human rights: although human rights are high on its 
 agenda the EU is facing multiple challenges of carrying the torch of human rights, within EU Member States 
 and in relation to the wider world.  


These challenges are the focus of FRAME, an interdisciplinary research project on Fostering Human Rights 
 Among European (External and Internal) Policies. FRAME is a large-scale, collaborative research project 
 funded under the EU’s Seventh Framework Programme (FP7), coordinated by the Leuven Centre for Global 
 Governance Studies and involving 19 research institutes from around the world. Our research focuses on 
 the contribution of the EU’s internal and external policies to the promotion of human rights worldwide. 


In this series of publications, we have collected some of the work carried out by researchers and other 
 experts at the Danish Institute for Human Rights, in collaboration with researchers from other universities, 
 as part of the FRAME project. The four publications have been written with contributions from scholars and 
 experts from The Ludwig Boltzmann Institute of Human Rights, Vienna; European Training and Research 
 Centre for Human Rights and Democracy, Graz; University of Seville; Leuven Centre for Global Governance 
 Studies, KU Leuven,  and the Danish Institute for Human Rights.  


In our work we have aimed at illuminating contemporary human rights challenges by way of analysing the 
 historical, political, legal, economic, social, cultural, religious, ethnical and technological factors that both 
 facilitate and hamper the efforts of the EU in its efforts to promote and protect human rights, within the EU 
 and in the world at large. 


It is hoped the insights gained from this research may contribute to informing the debate – among human 
 rights academics, practitioners, civil society, and policy-makers - about the EU’s future direction in the 
 important field of human rights.  


April 2017  
Eva Maria Lassen 
Senior researcher 
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Executive Summary 


Under the auspices of the FP7 project Fostering Human Rights among European Policies (FRAME), this 
 publication is a follow-up on the first report (D 2.1) on ‘factors which enable or hinder the protection of 
 human rights’. The first report assesses a wide range of factors – historical, political, legal, economic, 
 social, cultural, religious, ethnic and technological – and their impact on the protection of human rights 
 in EU internal and external policies, particularly in light of the challenges brought about by globalisation. 


The purpose of this second report is to provide an in-depth and thorough examination of some of the 
 challenges and factors that were identified in the first report as most in need of further scholarly 
 exploration and study.  


Dealing with EU efforts to address social factors that hinder the realisation of human rights for many 
 people around the globe, Chapter II focuses on anti-discrimination and the European External Action 
 Service (EEAS). Based on an outline of the legal and policy framework concerning anti-discrimination in 
 EU external action, the chapter analyses gaps and challenges in the integration of anti-discrimination 
 principles in activities and policies of the EEAS. The analysis finds that recent measures to promote 
 equality and anti-discrimination have reportedly had a positive effect on the anti-discrimination work of 
 the EEAS. However, incoherence in various forms – between anti-discrimination standards used by EU- 
 and Member States’ delegations, between different policy areas and between the EU’s internal and 
 external activities – is identified as a key challenge. 


Along similar lines, Chapter III focuses on ethnic and other factors related to EU internal policies on non-
 discrimination and equality. The chapter argues that despite potentially strong drivers for the promotion 
 and protection of ethnic minorities’ rights in the EU and among EU Member States, the initial 
 excitement about the Union’s anti-discrimination directives has morphed into reluctance by Member 
 States to take actual measures to realise substantive equality. An amalgamation of historical, legal, 
 economic and political factors contributes to Member States’ unwillingness to further develop and 
 mainstream the core values of non-discrimination and equal treatment.  


Chapter IV concerns religious minorities under pressure. The issue of religious and cultural diversity and 
 tolerance as well as the protection of religious minorities are among the biggest challenges facing the EU 
 in the area of religion, both internally and externally. Yet, due to a range of religious, historical, cultural 
 and political factors, including the diversity in the organisation of state-religion relations across Member 
 States, the EU has generally steered away from a common line on religious affairs within the EU. As 
 result of this, the protection of religious minorities is uneven across Europe. Interestingly, internal 
 reluctance contrasts with external ambitions in the form of progressive policies. This incoherence poses 
 a challenge to the EU’s efficiency in its internal and external endeavours to promote the protection of 
 religious minorities. 


Chapter V examines the nature and consistency of the integration of human rights into EU development 
programming,  with a particular focus on the envisaged synergy between economic factors and the 
protection of human rights. In recent years, the EU has confirmed its commitment to integrate a human 
rights-based approach throughout its development activities. However, the chapter demonstrates that 
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 in the area of religion, both internally and externally. Yet, due to a range of religious, historical, cultural 
 and political factors, including the diversity in the organisation of state-religion relations across Member 
 States, the EU has generally steered away from a common line on religious affairs within the EU. As 
 result of this, the protection of religious minorities is uneven across Europe. Interestingly, internal 
 reluctance contrasts with external ambitions in the form of progressive policies. This incoherence poses 
 a challenge to the EU’s efficiency in its internal and external endeavours to promote the protection of 
 religious minorities. 


Chapter V examines the nature and consistency of the integration of human rights into EU development 
 programming,  with a particular focus on the envisaged synergy between economic factors and the 
 protection of human rights. In recent years, the EU has confirmed its commitment to integrate a human 
 rights-based approach throughout its development activities. However, the chapter demonstrates that 
 the application of human rights standards and principles in EU development programming suffers from a 


strong ‘governance bias’. In socioeconomic interventions, and in particular in the sectors with the most 
 important economic implications, i.e. agriculture, energy, and infrastructure, human rights are vaguely 
 integrated. Thus, the chapter concludes that economic factors are hardly fostering strong human rights 
 concerns in the EU external development action and planning. 


Drawing attention to the EU’s relations to the wider world, Chapter VI zooms in on the legal factors that 
 influence the protection of international human rights and international humanitarian law in EU’s 
 Common Security and Defence Policy  (CSDP)  missions.  The EU has adopted a large number of 
 operational policy documents on the protection of human rights in CSDP operations and missions. 


However, the chapter identifies two legal factors that undermine these policy-level commitments. 


Firstly, uncertainty about which obligations EU-led military forces shall respect and protect hinders the 
 effective protection of human rights. Secondly, EU human rights policy documents have mainly focused 
 on the promotion of human rights in third states – by third States themselves – rather than on the EU’s 
 and EU-led military forces’ own compliance with human rights standards when involved in CSDP 
 missions and operations in third States. Such incoherence between the policy towards third states and 
 EU/Member States is a legal factor that might hinder the effectiveness of EU human rights policies.  


The selected challenges and factors put under scrutiny in this report are in many respects inter-related. 


The in-depth studies have further drawn attention to the inconsistent and incoherent implementation of 
the EU’s human rights policies as a crosscutting challenge – a challenge that can potentially compromise 
the effective protection of human rights, both within the EU and in the Union’s external relations to 
third States. 
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I. Introduction 



A. The background 


Under the auspices of FRAME, the present report is closely linked to the D 2.1 Report on factors which 
 enable or hinder the protection of human rights (Lassen et al., 2014, hereinafter ‘report D 2.1’). 


The aim of the report D 2.1 was to provide a mapping of the historical, political, legal, economic, social, 
 cultural, religious, ethnical and technological factors that facilitate or hinder human rights protection in 
 the EU, and its internal and external policies. With a focus on access to fundamental rights, and taking 
 into account the challenges brought about by globalisation, the report contains an assessment of the 
 current knowledge about each factor, the internal and external dimensions of factor policies, and the 
 impact of each factor on human rights protection. The report showed a picture of a diverse, multi-
 faceted and multi-layered complexity. With a focus on this complexity, the report pointed to challenges 
 and gaps in EU policies, instruments, and implementation strategies that, in the context of the factors, 
 needed further exploration and analysis.  


The present report (report D 2.2) is an in-depth study of some of these challenges and factors singled 
 out as in need of additional investigation and analysis. 



B.  In-depth studies of selected factors 


The present report explores how a number of key factors in a dynamic interaction with EU policies and 
 instruments hinder or enable these policies; their creation, efficacy and impact. Reversely, the report 
 will also show how policies and instruments have a bearing on the factors in concrete contexts, whether 
 in the EU or outside the EU. 


Each chapter of the report studies a particular set of factors and a topic related to these factors (for 
 instance, ethnic factors and EU’s internal policies on non-discrimination and equality). However, as will 
 become clear throughout the report, a series of factors are often involved in a particular topic. 


Therefore each chapter, although most often taking its point of departure in one particular factor (for 
 instance the religious factor), touch upon several other  factors (for instance political, cultural and 
 historical factors) in the course of the analysis.  


Amongst the most important policy-relevant findings of the mapping of factors in report D 2.1 were the 
 following: First, gaps between progressive human rights policies and implementation in practice existed 
 to a marked degree in relation to the factors studied. Second, the issue of coherence, in terms of how 
 human rights are incorporated into various sectors and areas, as well as between internal and external 
 EU actions, loomed large throughout the report. In the present report, the authors of each chapter have 
 looked into these particular challenges.  


In many areas, the selected factors and topics have been influenced by globalisation. The chapters 
provide a contextualisation of these factors at the global level, identifying issues which, in the context of 
globalisation, hinder or enable the protection of human rights in the EU’s external and internal policies. 
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C.  Methodology 


In view of the recommendations for further studies stipulated in report D  2.1, the present report 
 contains in-depth desk studies of selected factors in need of examination. The studies have been based 
 on relevant EU, national, and international human rights sources, for instance EU and international 
 human rights treaties, EU policy documents, case law, opinions, reports from monitoring bodies, and 
 documentation from international and national institutions, for instance the UN and National Human 
 Rights Institutions. Studies have, for instance, been conducted in view of the policies and practices of 
 the EEAS and of the most relevant DGs  of the European Commission. Depending on the topics and 
 factors under scrutiny, the use of these types of sources vary considerably from chapter to chapter. 


Therefore, the method used in relation to the different factors is explained in the introduction of each 
 chapter. 


In some chapters, the study has been supplemented with interviews with key experts. In such cases, the 
 method used is explained in the chapter in question. 



D.  Contents of the report 


Chapter I, the Introduction, contains the main preface to the reading of the report.  


Chapter II on Anti-Discrimination and the European External Action Service (EEAS) contains a case study 
 on how an EU body addresses social factors that hinder the protection of human rights. The chapter 
 builds on, and further develops, chapter VI on social factors of report D 2.1 on factors which enable or 
 hinder the protection of human rights by specifically focusing on the anti-discrimination and equality 
 policies and actions of the EEAS in this field. It analyses how a specific EU body, the EEAS, addresses 
 social factors that hinder the protection and respect for human rights by incorporating equality and anti-
 discrimination issues in its actions and  further investigates  what are the gaps and challenges in this 
 regard.  


In Chapter III, such ethnic factors that enable and hinder human rights in juxtaposition with historical, 
 legal, social, political and economic factors are considered. More particularly, by identifying drivers and 
 barriers for anti-discrimination policies implemented through binding directives, the chapter explores 
 whether the EU's internal policies have had the desired impact of protecting and promoting human 
 rights of ethnic minorities on a Member State level. A case study on Roma illustrates which factors are 
 drivers and barriers to the promotion and protection of human rights irrespective of race and ethnic 
 origin. 


Chapter IV zooms in on religious minorities under pressure, focusing on how religious, historical, and 
political factors have influenced the ways in which the EU promotes the protection of religious 
minorities and their right to enjoy freedom of religion as well as other rights. The issue of religious and 
cultural diversity and tolerance as well as the protection of religious minorities are among the biggest 
challenges facing the EU in the area of religion, both in relation to the EU Member States and globally in 
dealing with third countries, as are religiously motivated acts of radicalism and hate crime. 
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 legal, social, political and economic factors are considered. More particularly, by identifying drivers and 
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 whether the EU's internal policies have had the desired impact of protecting and promoting human 
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Chapter IV zooms in on religious minorities under pressure, focusing on how religious, historical, and 
 political factors have influenced the ways in which the EU promotes the protection of religious 
 minorities and their right to enjoy freedom of religion as well as other rights. The issue of religious and 
 cultural diversity and tolerance as well as the protection of religious minorities are among the biggest 
 challenges facing the EU in the area of religion, both in relation to the EU Member States and globally in 
 dealing with third countries, as are religiously motivated acts of radicalism and hate crime. 


Chapter V derives from one subject identified for selected studies in the report D 2.1., the chapter on 
 economic factors, namely ‘the consistency with which human rights elements are integrated into 


external policies’. This issue is particularly challenging when it relates to how human rights are 
 integrated in economic development policies. Three main questions are raised in the analysis: First, to 
 which degree does the EU pursue a rights-based approach in its country strategies in the global South 
 and how is the balance between economic and social rights and civil and political rights put into effect in 
 efforts to influence economic factors? Second, to which degree are the two basic pillars of economic 
 growth,  on the one  hand,  and democratisation and human rights,  on  the other hand,  envisaged to 
 create synergy with each other in the global  South? This question is pursued in the case analysis 
 primarily. Third, in which sectors are human rights elements integrated with the most vigour and what 
 does the nature of human rights integration indicates  about the overall implementation of a human 
 rights-based approach? 


Chapter VI concerns legal factors, more particularly those legal factors that may enable or hinder the 
 protection of international human rights  law  (IHRL) and international humanitarian law (IHL) during 
 Common Security and Defence Policy (CSDP) military missions and operations in third States. Since the 
 launch in 2003 of the first CSDP mission, the EU has launched around 30 civilian and military missions 
 and the CSDP might play an increasingly more important role in the future. The EU is currently involved 
 in five military operations. Through a case study on the CSDP, the chapter explores the nature of CSDP 
 military missions and operations and illustrates how IHRL and IHL protection are much more integrated 
 in, and stronger promoted through, CSDP policy documents vis-à-vis third States as opposed to CSDP 
 policy documents vis-à-vis the EU itself. Furthermore, it elaborates on the incoherence between policy 
 directives and legal obligations when it explores to what extent EU-led military forces are bound by IHRL 
 and IHL during CSDP military operations and missions in third States.   


Chapter VII, Conclusions, contains a summary of the chapters and the most important insights to be 
 gained from each of the factors, reflections on cross-cutting issues, and an overarching 


recommendation. 


The authors of the chapters are credited at the beginning of each chapter. Chapter I was written by Eva 
 Maria Lassen, in collaboration with the group of authors. Chapter VII was written by Peter Vedel Kessing, 
 in collaboration with the group of authors. Lynn Kathleen Pasterny and Eva Krogsgård Nielsen 


contributed to the editing of the report.  
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II. Anti-discrimination and the European External Action Service –  Case study on how an EU body addresses social factors that hinder the  protection of human rights



A.  Introduction 


As already indicated in D 2.1 Report on factors which enable or hinder the protection of human rights 
 (Lassen et al., 2014), the term social factor refers to the composition and structure of the society which 
 hierarchically positions individuals and persons belonging to certain social groups and which influences 
 social, political and economic participation and distribution of wealth, reputation and resources. Thus, 
 societies are shaped by inequalities along the lines of gender, age, sexual orientation, (dis)ability, 
 religion, ethnic origin, class, property and other categories, which are important factors that hinder the 
 protection of and access to human rights and cause discrimination in various ways. To address these 
 obstacles, human and fundamental rights law does not only contain provisions that define equality as 
 one of its basic principles, it also includes provisions (or even develops specific separate human rights 
 treaties) that prohibit the discrimination of certain groups1  (such as LGBTI people, women, elderly 
 people, persons with disabilities, people belonging to ethnic minorities or religious groups) and, thus, 
 enable their enjoyment of and access to human rights protection.  


The EU’s equality and anti-discrimination law and policies have seen a remarkable proliferation over the 
 last decades. Already the Treaty establishing the European Coal and Steel Community signed in Paris on 
 18 April 1951 contained a stipulation to remove limitations on employment with regard to nationality. 


The 1957 Treaty establishing the European Economic Community introduced the principle of equal 
 remuneration for equal work between male and female workers. Since then, a growing number of 
 provisions on equality and anti-discrimination have been included in primary law and, subsequently, a 
 considerable amount of secondary law on these issues has been adopted at the EU level. Concomitantly, 
 a broad range of EU policies promoting equality  and combating discrimination have  been passed, 
 implemented and further developed. Principles of equality and non-discrimination have also gradually 
 and increasingly been incorporated into the external dimension of EU politics and policies, and thus also 
 into the work and instruments of the European External Action Service (EEAS).  


The EEAS was created by the Treaty of Lisbon (adopted 2007, entry into force in 2009). On 25 March 
 2010, the High Representative for Foreign Affairs and Security Policy Council submitted a proposal for a 
 Council decision for the establishment of the organisation and functioning of the EEAS to the Council of 
 the European Union. The proposal was approved by the Council Decision of 26 July 2010 establishing the 


       


  The author of this chapter is Dr. Monika Mayrhofer, Researcher,  Ludwig Boltzmann Association –  Institute of 
 Human Rights. 


1 One of the most important international treaties in this regard is the Convention on the Elimination of All Forms 
of Discrimination against Women adopted in 1979. A more recent one is the Convention on the Rights of Persons 
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  The author of this chapter is Dr. Monika Mayrhofer, Researcher,  Ludwig Boltzmann Association –  Institute of 
 Human Rights. 


1 One of the most important international treaties in this regard is the Convention on the Elimination of All Forms 
 of Discrimination against Women adopted in 1979. A more recent one is the Convention on the Rights of Persons 
 with Disabilities (signed in 2007). The anti-discrimination clauses in European human rights instrument rather refer 
 to grounds than to groups, for example the CFREU says ’any ground based on any ground such as’ or Article 19 of 
 the TFEU says ’discrimination based on’. 


organisation and functioning of the European External Action Service. The EEAS was officially established 
 on 1 January 2011.  


Chapter VI on social factors of the Report on factors which enable or hinder the protection of human 
 rights (Mayrhofer and García San José, 2014)  elaborated on different dimensions of social factors 
 (gender, sexual orientation, disability and age) by defining the respective factor and discussing in what 
 way this factor is interrelated with human rights in terms of its enabling or hindering effects.  It 
 furthermore outlined the EU’s policies and legal responses to the factor in question, including the EU’s 
 policies and practices, especially with regard to external action, and shortly summarised gaps and 
 challenges for each of the sub-factors. The present chapter will further explore this issue by specifically 
 focussing on anti-discrimination and equality policies and actions of the EEAS in this field. It will analyse 
 how a specific EU body, the EEAS, addresses social factors that hinder the protection and respect of 
 human rights by incorporating equality and anti-discrimination issues in its actions and will further 
 explore the gaps and challenges in this regard. Although being established quite recently, the EEAS has 
 already undertaken a broad range of action in this field and combating discrimination is said to be one of 
 its key human rights priorities.  



B. Structure and methodology  


In order to contextualise the EEAS’ policies on anti-discrimination, the present report first briefly 
 elaborates on specific features and characteristics with regard to the internal dimension of EU anti-
 discrimination law and policies in order to be able to compare it with the external dimension. It then 
 delineates the legal and policy framework concerning anti-discrimination in EU external action with a 
 specific focus on the EEAS. The second part of the present chapter is dedicated to analysing gaps and 
 challenges concerning the integration of anti-discrimination principles in the EEAS. Firstly, there will be 
 an analysis of process-related aspects, which, secondly, is followed by a discussion on the anti-
 discrimination concepts used in the so-called ‘Human Rights Guidelines’. This is the core instrument 
 when it comes to implementing anti-discrimination policies in the EEAS. Thirdly, the issue of coherence 
 is analysed in the context of EEAS anti-discrimination policies and, fourthly, the chapter concludes with 
 elaborating on the effectiveness of these policies. 


The research carried out in the context of the present chapter draws not only on an extensive review of 
 literature and from an analysis of available policy documents, but also from interviews conducted with 
 representatives from the EEAS2 and the European Commission.3 In total, eleven qualitative interviews 
 were conducted in September 2014 and in January 2015. Issues covered in the interviews included, for 
 example, the role of anti-discrimination in EEAS policies, evaluation of the effectiveness, impact, 
 implementation and significance of the Guidelines, the collaboration with other EU bodies as well as 
 Member States and other stakeholders (such as NGOs) and questions concerning gaps and challenges as 
 well as potential room for improvement of the anti-discrimination policies and instruments of the EEAS. 


       


2 Policy and legal officers working on a specific human rights/anti-discrimination portfolio. Two interviewees were 
 also former EEAS officers that are now working for another EU body. 


3 Interview partners were officers (Head of Unit, (Human Rights) Policy and Legal Officers, Programme Manager) 
from DG DEVCO, DG JUST and DG ECHO. 



(20)The interviewees were guaranteed confidentiality, thus, there will be no direct reference to any persons 
 interviewed. The analysis follows the evaluation procedure designed by Meuser and Nagel (2005, pp. 


71-93). Thus, a direct reference is not necessary in any case as the analysis presented below aims at 
 filtering out condensed insights that are observable in several interviews.  



C. The EU anti-discrimination regime  


1.  Specific characteristics of the internal dimension of anti-
 discrimination law and policies 


As indicated above, the issues of anti-discrimination and equality entered EU-law right from the start of 
 the European integration process. The objective of this chapter is to highlight some of the main features 
 of EU anti-discrimination laws and policies and the specific characteristics of the internal dimension in 
 this context in order to be able to identify distinctive features in comparison to the external dimension. 


However, the chapter will outline only the most important features on a meta-level. Firstly, it will briefly 
 discuss the different types of instruments used within the EU and, secondly, it will summarise some of 
 the specific features and characteristics of EU anti-discrimination law and the EU anti-discrimination 
 regime as such. 


a) EU anti-discrimination instruments 


The EU has developed a broad range of equality and anti-discrimination instruments applicable to the 
 internal dimension, including hard law, soft law, and specific action programmes: 


(1)  The principles of anti-discrimination and equality in EU 
 primary and secondary law 


EU primary law has incorporated many stipulations on equality and anti-discrimination over time (see 
 also Mayrhofer and García San José, 2014). The Treaty on European Union (TEU), for example, states in 
 Art. 2 that the Union is founded on the values of respect for, inter alia, equality and further states in Art. 


3(3) that the EU shall combat social exclusion and discrimination and promote equality between women 
 and men. The Treaty on the Functioning of the European Union (TFEU) contains several provisions on 
 equality and anti-discrimination, amongst others, the objective to eliminate inequalities and to promote 
 equality between men and women in Art. 8, the competence to combat discrimination based on sex, 
 racial or ethnic origin, religion or belief, disability, age or sexual orientation in Art. 19, and the principle 
 of equal remuneration between men and women in Art. 157, which goes back to the founding treaty of 
 the European Economic Community (Treaty establishing the European Economic Community, Art. 119). 


The most important milestone concerning the incorporation of anti-discrimination in EU primary law 
 constitutes the Treaty of Amsterdam. The Treaty of Amsterdam marks the inclusion of Art. 13 (today 
 Art. 19 of the TFEU), which conferred on the EU the power to take appropriate action to combat 
 discrimination based on gender, racial or ethnic origin, religion or belief, age or sexual orientation: 


Without prejudice to the other provisions of the Treaties and within the limits of the powers 
conferred by them upon the Union, the Council, acting unanimously in accordance with a special 
legislative procedure and after obtaining the consent of the European Parliament, may take 
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appropriate action to combat discrimination based on sex, racial or ethnic origin, religion or 
 belief, disability, age or sexual orientation (TFEU, Art. 19). 


Another crucial provision can be found in the Charter of Fundamental Rights of the European Union 
 (CFREU). The CFREU is applicable to all EU institutions and bodies and, thus, ‘it  also applies to its 
 external action’ (European Commission, 2010a, p. 4), i.e. the EEAS. Art. 21 of the CFREU lays down that 


‘[a]ny discrimination based on any ground such as sex, race colour, ethnic or social origin, genetic 
 features, language, religion or belief, political or any other opinion, membership of a national minority, 
 property, birth, disability, age or sexual orientation shall be prohibited’. 


In addition and on basis of these legal foundations provided by EU primary law, a broad range of 
 secondary law (see also Mayrhofer and García San José, 2014) has been adopted over the years. The 
 most important instruments are:  


 Council Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treatment 
 between persons irrespective of racial or ethnic origin 


 Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal 
 treatment in employment and occupation 


 Directive 2006/54/EC of the European Parliament and of the Council of 5 July 2006 on the 
 implementation of the principle of equal opportunities and equal treatment of men and women in 
 matters of employment and occupation (recast) 


 Directive 2010/41/EU of the European Parliament and of the Council of 7 July 2010 on the 
 application of the principle of equal treatment between men and women engaged in an activity in a 
 self-employed capacity and repealing Council Directive 86/613/EEC 


 Council Directive 2004/113/EC of 13 December 2004 implementing the principle of equal treatment 
 between men and women in the access to and supply of goods and services. 


(2)  Soft law and specific action programmes 


Another important category of instruments is that consisting of soft law and action programmes. Soft 
 law is a kind of declaration of intent or lays down essential fields of action. It has not only profoundly 
 influenced the discourse on anti-discrimination and equality, it has also repeatedly been a precursor of 
 anchoring certain issues in primary law. Together with action programmes, which often include financial 
 tools to promote certain actions and measures such as ‘research, awareness raising and building NGO 
 capacity at European level’, these categories constitute quite powerful instruments (Bell, 2008, p. 36). 


They include, amongst others, recommendations, reports, resolutions, policy strategies, roadmaps, 
 communication, working documents, Commission Staff Working Documents etc., and are often not only 
 aiming at supporting public institutions but also civil society organisations such as NGOs or others.  


b)  Specific characteristics of the internal EU anti-discrimination 
 legal and policy regime  


EU anti-discrimination law and policies are operating through many different instruments and are 
characterised by a diversity of sources, which mirror different stages in the development of the law. In 
addition, ‘EU law contains many free-standing and specific non-discrimination provisions, i.e. provisions 



(22)that grant a right to non-discrimination on their own, though usually within a limited field of application’ 


(Tobler, 2014, p. 530). According to Tobler, other specific characteristics are a closed list of grounds of 
 discrimination laid down by Art. 19 of the TFEU and the material scope of the EU anti-discrimination 
 regime, which is often limited and uneven (Tobler, 2014, pp. 531-532). The CFREU, in contrast, does not 
 contain a closed list, however, its scope is limited to EU institutions or Member States in regard to their 
 implementation of EU law. The equality directives define different forms of discrimination: direct and 
 indirect discrimination, harassment, instruction to discriminate, and victimisation.  


The development of the EU anti-discrimination and equality regime was fragmentary and uneven. It 
 evolved in several phases which found its repercussion in the structure of EU equality law. De Búrca 
 distinguishes several distinctive features of the EU anti-discrimination regime: Firstly, it designates 
 particular roles for non-state actors, where ‘transnational advocacy groups and networks worked over 
 the years to lobby for the enforcement, expansion and development of EU anti-discrimination law’ (De 
 Búrca, 2010, p. 221). The second important feature is the creation and financing of transnational 
 networks by the European Commission, such as the European Network of Equality Bodies. The third 
 characteristic is the importance of informational approaches and mechanisms, alternative remedies, and 
 alternative dispute-resolution processes. Fourthly, the EU has gradually widened its initially narrow 
 focus on equal pay and has continually broadened its anti-discrimination concepts and introduced a 
 growing number of diverse instruments. Finally, the EU anti-discrimination regime can be distinguished 
 by shifting ‘from a focused negative obligation to broad set of positive requirements including the 
 general requirement of “mainstreaming” (i.e. the systematic incorporation of equality goals into all 
 public policies), as well as more specific requirements which trigger broader positive obligations’ (De 
 Búrca, 2010, p. 225). 


2. Legal and policy framework concerning anti-discrimination in EU 
 external action with a specific focus on the EEAS 


Human rights as an integral part of external action was given a new impetus by the Treaty of Lisbon. This 
 treaty not only provided for the establishment of the EEAS headed by the High Representative for 
 Foreign Affairs and Security Policy (HR), it also marked a considerable step forward in terms of further 
 anchoring human rights, including equality and anti-discrimination principles, in the EU legal framework.  


a) The external dimension of equality and anti-discrimination in EU 
 primary law 


Since the entry into force of the Treaty of Lisbon, human rights play a key role in the EU’s external 
 relations. The TEU states in Art. 21 that the ‘Union’s action on the international scene shall be guided by 
 the principles which have inspired its own creation, development and enlargement, and which it seeks 
 to advance in the wider world: democracy, the rule of law, the universality and indivisibility of human 
 rights and fundamental freedoms, respect for human dignity, the principles of equality and solidarity’. 


Closely related to the concept of equality is the principle of non-discrimination, which is laid down in Art. 


2 of the TEU, positing that the ‘Union is founded on the values of respect for human dignity, freedom, 
democracy, equality, the rule of law and respect for human rights, including the rights of persons 
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 external action with a specific focus on the EEAS 


Human rights as an integral part of external action was given a new impetus by the Treaty of Lisbon. This 
 treaty not only provided for the establishment of the EEAS headed by the High Representative for 
 Foreign Affairs and Security Policy (HR), it also marked a considerable step forward in terms of further 
 anchoring human rights, including equality and anti-discrimination principles, in the EU legal framework.  


a) The external dimension of equality and anti-discrimination in EU 
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Since the entry into force of the Treaty of Lisbon, human rights play a key role in the EU’s external 
 relations. The TEU states in Art. 21 that the ‘Union’s action on the international scene shall be guided by 
 the principles which have inspired its own creation, development and enlargement, and which it seeks 
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Closely related to the concept of equality is the principle of non-discrimination, which is laid down in Art. 


2 of the TEU, positing that the ‘Union is founded on the values of respect for human dignity, freedom, 
 democracy, equality, the rule of law and respect for human rights, including the rights of persons 
 belonging to minorities. These values are common to the Member States in a society in which pluralism, 
 non-discrimination, tolerance, justice,  solidarity and equality between women and men prevail’. 


Furthermore, Art. 3 of the TEU stipulates that the EU ‘shall combat social exclusion and discrimination 
 and shall promote social justice and protection’.  A clear instruction to enhance these principles in 
 external relations can be found in Art. 3(5), which states that ‘[i]n its relations with the wider world, the 
 Union shall uphold and promote its values’. 


b) Specific instruments and measures to promote equality and anti-
 discrimination in external action  


(1)  Policies and instruments concerning equality and anti-
 discrimination in EU external action in general 


The EU has integrated anti-discrimination and equality considerations into its external action for a long 
 time. Essentially, external action partly uses different instruments and tools than internal policies as it 
 very often follows different decision-making procedures. This is the case especially with reference to the 
 Common Foreign and Security Policy (CFSP), which is still subject to inter-governmental cooperation in 
 accordance to the principle of unanimity. Keukeleire and Delreux (2014) distinguish between four sets of 
 instruments the EU uses for promoting the principles of democracy, human rights and the rule of law in 
 its foreign policy: Firstly, the CFSP has a broad range of tools and instruments at its disposal, including 
 declarations and diplomatic activities, human rights dialogues as well as other actions. Of specific 
 importance in this context are the Human Rights Guidelines, which ‘provide EU representatives in the 
 field with operational goals and tools to intensify initiatives in multilateral fora and in bilateral contacts, 
 resulting in some intensive lobbying campaigns to promote specific human rights goals’ (Keukeleire and 
 Delreux, 2014, p. 136). These Guidelines also play a significant role in terms of implementing anti-
 discrimination policies and, thus, will be analysed in detail later in this chapter. Secondly, political 
 framework agreements with third countries and the corresponding financial instruments usually include 
 human rights clauses and provide for regular political dialogue on human rights issues. Thirdly, the 
 European Instrument for Democracy and Human Rights (EIDHR), which aims at providing (financial) 
 support for the promotion of democracy and human rights in non-EU countries, allows ‘the EU to work 
 directly with NGOs and international organizations rather than with governmental actors’ (ibid., p. 137). 


A considerable part of the measures is dedicated to projects with an anti-discrimination dimension. 


Para. iii of Art. 2b of Regulation No. 1889/2006, which defines the scope of the EIDHR, lays down that 
 the Community assistance shall relate to  


the promotion and protection of human rights and fundamental freedoms, […] the fight against 
 racism and xenophobia, and discrimination based on any ground including sex, race, colour, 
 ethnic or social origin, genetic features, language, religion or belief,  political or any other 
 opinion, membership of a national minority, property, birth, disability, age or sexual orientation.  


Internal policies with an external dimension constitute the fourth category of tools, such as in the field 
 of combating trafficking in human beings (Keukeleire and Delreux, 2014, pp. 137-138). 


In 2012, the Council of the European Union (CoEU) adopted the EU Strategic Framework and Action Plan 
on Human Rights and Democracy. The Strategic Framework defines key areas and priorities of EU’s 
external human rights action. It states that the EU ‘is founded on a shared determination to promote 
peace and stability and to build a world founded on respect for human rights, democracy and the rule of 
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