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T
he institutional landscape for human rights protection in Tunisia has undergone 
 numerous adjustments and extensive reorganisation since 2011. Tunisia’s postcolonial 
 experience consisted of two autocracies marked by political violence and systematic 
 attacks on human rights.1 The regime change of 2011 and the adoption of the new Constitution 
 of the Tunisian Republic of 27 January 2014 have been the occasion for a profound debate 
 on the institutional reform necessary to establish a Tunisian democracy – that is, a political 
 system that constitutionally guarantees the existence of power and counterbalances to that 
 power, and ensures human rights protection for the entire population. 

The break with the old regime enabled the establishment of competent independent 
 human rights actors prior to the adoption of the 2014 Constitution, such as the Truth and 
 Dignity Commission2 and the National Authority for the Prevention of Torture.3  From 2014 
 onwards, the normative framework formed by these independent institutions continued to 
 be developed pursuant to the Constitution. In the past few years, several bills have been 
 proposed and in certain cases passed, such as the laws on the Constitutional Court, on 
 the Code of Criminal Procedure, on the Supreme Judicial Council, on violence against 
 women, or on the Good Governance and Anti-Corruption Instance.4 Draft laws, such as the 
 bill on the Human Rights Instance, are currently being examined.


Currently, the institutional landscape consists of various types of actors, which are either 
 independent or under government supervision and have varied mandates that are directly 
 or indirectly linked to the protection and promotion of human rights. The transformation 
 of the state actor landscape into a genuine system for the protection of human rights 
 is underway. A balance must be sought in this transformation between the necessary 
 degree of continuity and the need to correct the most problematic situations, for example 
 by strengthening the role of the national human rights institution and meeting the new 
 requirements of United Nations bodies (on torture and persons with disability) without 
 creating any overlap between individual mandates and roles.


This study aims to present a mapping and analysis of the state and institutional foundations 
 for the protection and promotion of human rights in Tunisia. 


1.  Under President Bourguiba (1956-1987) and then President Ben Ali (1987-2011). 


2.  Organic law no. 2013-53 of 24 December 2013 on the installation and organisation of transitional justice (JORT no. 105, 31 
 December 2013) which establishes the Truth and Dignity Commission.


3.  Organic law no. 2013-43 of 21 October 2013 on the National Authority for the Prevention of Torture (JORT no. 85, 25 
 October 2013). This body is the national mechanism for the prevention of torture, instituted following Tunisia’s accession 
 to the Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or 
 Punishment, decree-law no. 2011-5 of 19 February 2011 adopted by the interim president.


4.  Organic law no. 2015-50 of 3 December 2015, on the Constitutional Court; organic law no. 2017-58 of 11 August 2017, 
 on the elimination of violence against women; organic law no. 2017-59 of 24 August 2017, on the Good Governance and 
 Anti-Corruption Instance.
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1.1  Conceptual framework of the study: the national      human rights protection system and its state actors  


This study seeks to enable a better understanding of the Tunisian human rights system as 
 a whole and of the central role of the state infrastructure for human rights protection: its 
 actors, its normative framework, and the various processes implemented at national level.


Human rights are universal legal obligations that states have undertaken to guarantee in 
 their Constitution, their legislation and through their international commitments.5 A national 
 human rights system is one in which the state guarantees the respect, protection and 
 promotion of the rights of all. This guarantee is provided when all the state actors in the 
 national human rights system respect, protect and promote these rights, thus ensuring their 
 effective implementation at national level. The non-state actors in the national human rights 
 system, such as non-governmental organisations, the media, unions, private businesses etc. 


also participate in this action by respecting and promoting human rights. 


This definition is based on a number of documents produced by the United Nations to 
 attempt to define and promote the implementation of a national human rights protection 
 system. 6  Thus, according to the definition proposed by the Office of the High Commissioner 
 for Human Rights, a “national human rights protection system” consists of legal frameworks, 
 institutions, procedures and actors.7 The European Union similarly describes the main 
 elements of a “national human rights protection system” as i) institutions, i.e. mainly 
 government and independent state institutions at national and local level, ii) the domestic 
 law applicable in this area, iii) policies on human rights and iv) civil society and human rights 
 defenders.8 In both these approaches, the national human rights “protection” system also 
 encompasses respect for and promotion of rights by the actors concerned.


These initial attempts to define the national human rights system also highlight that national 
 human rights institutions (NHRIs) have a role as catalysts for the protection of the rights of all 
 by every actor concerned.9 To summarise these definitions, a national human rights system 
 will be considered to include the following elements: actors, a normative framework, and 
 procedures and processes for the protection and promotion of human rights. 


5.  The second chapter of the 2014 Constitution is devoted to the protection of rights and freedoms. Further, article 20 
 declares that international agreements approved and ratified by the Tunisian parliament have a status superior to that of 
 laws and inferior to that of the Constitution. 


6.  Office of the UN High Commissioner for Human Rights: Strengthening of the United Nations: an agenda for further change, 
 Report of the Secretary-General of the United Nations, 9 September 2002, A/57/387; Action Plan 2: Strengthening 
 Human Rights-Related UN Action at Country Level: National Human Rights Promotion and Protection Systems”, 2002, 
 un.org/events/action2/.See also Ramcharan, Bertrand G., “National Responsibility to Protect Human Rights”, Hong Kong 
 Law Journal, Vol. 39:2, 2009, pp. 361-400.


7.  Strengthening of the United Nations: an agenda for further change, 2002, op. cit.


8.  Manuel destiné aux ambassades des États membres de l’UE : Renforcement des systèmes nationaux de protection des droits 
 de l’Homme, Human Rights Division of the Dutch Ministry of Foreign Affairs, Czech Presidency of the European Union, 2009.


9.  Speech by the High Commissioner for Human Rights, Louise Arbour, at the 19th session of the International Coordinating 
Committee of National Institutions for the Protection and Promotion of Human Rights (ICC), 21 March 2007, where she 
considers national human rights institutions to be the keystone of a strong national human rights protection system, in 
which they play a central role (not published).
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It is the responsibility of the state, as a whole and acting via its institutions and agents, 
 to establish and maintain the fundamental elements of the system – laws, courts, 
 parliaments, law enforcement etc. Consequently, for a national human rights system 
 (NHRS) to function, certain state actors, procedures and processes, policy and legal 
 frameworks must be in place and function in compliance with human rights standards. We 
 refer to this as the “state human rights infrastructure”. All state bodies have a responsibility 
 to respect, protect and promote human rights in their respective spheres of action.


In general, the national human rights system consists of several types of state actor:


•  The independent state bodies that are directly or indirectly responsible for 
 the protection and promotion of human rights, such as national human rights 
 institutions, independent constitutional bodies, or independent administrative 
 authorities;


•  The relevant government agencies (ministries, human rights focal points, 
 interministerial coordination organs, etc.)


•  The courts and tribunals, including the prosecution service;


•  Law enforcement and security services (police, prisons, intelligence services 
 and military);


•  The parliament, and especially its human rights committee;


•  Local governments and administrations.


The national human rights system also includes all the roles played in practice by all these 
 actors for the drafting, adoption and implementation of policies, laws and regulations that 
 are directly or indirectly concerned with human rights issues. This means considering how 
 the above-mentioned actors participate in the:


•  Integration of international, regional and domestic human rights standards in laws 
 passed (or revised) by the parliament;


•  Adoption of specific laws where necessary (protection of the rights of certain 
 categories of vulnerable persons);


•  Institutional reforms;


•  Adoption of action plans and policies, including specific policies on, for instance, 
 human rights education, gender equality, etc.


Finally, the actors and normative framework of state human rights action are complemented 
 by a number of processes in which state actors participate, for example:


•  Monitoring human rights implementation;


•  Reporting to international and regional human rights bodies and follow-up 
 to recommendations from supranational bodies (United Nations, regional 
 organisations10);


•  Continuous dialogue with non-state actors (NGOs, media, academics);


10.  An organic bill for the approval of the Republic of Tunisia’s accession to the Protocol to the African Charter on Human 
and Peoples’ Rights on the Rights of Women in Africa was submitted to the Assembly of the Representatives of the 
People (ARP) on 7 July 2017 for consideration. http://www.legislation.tn/fr/content/projet-de-loi-organique-portant-
approbation-de-ladh%C3%A9sion-de-la-r%C3%A9publique-tunisienne-%C3%A0-la-ch (retrieved 5 November 2017).
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•  Dealing with inconsistencies and gaps in the implementation of human rights; and


•  Complaint handling and redress mechanisms for human rights violations.


Recently, an obligation to establish bodies to implement and monitor human rights at 
 the national level has become a feature of international treaties. Thus under article 3 
 of the Optional Protocol to the Convention against Torture and other Cruel, Inhuman 
 or Degrading Treatment or Punishment, each state must set up a national mechanism 
 for the prevention of torture.11 Similarly, the Convention on the Rights of Persons with 
 Disabilities provides for states to designate points of contact within their administration 
 in order to ensure the implementation of the Convention. It also provides for the 
 designation of an independent public mechanism to monitor the application of the 
 convention. This mechanism must be based on the Paris Principles on national human 
 rights institutions12.  The Convention also holds that the state should include civil society 
 in this monitoring role.13


Understanding the functioning of the national human rights system therefore means 
 understanding the mandates and missions of each actor, their roles in practice, and the 
 interactions between state and private actors (including NGOs etc.), and national and 
 supranational actors, and any areas of competition between state actors.



1.2  Timing of the study


The development of the institutional framework for the protection and promotion of 
 human rights involves a certain number of challenges relating to Tunisia’s transitional 
 status since 2011. These challenges concern the establishment of new constitutional 
 bodies, the proliferation of public human rights institutions, or extreme confusion as 
 to the scope of intervention of various institutional actors. 


During this transitional period, certain institutions began to play a role even though the 
 2014 Constitution provided for their replacement by other institutions. Thus, Tunisia’s 
 national human rights institution has itself been undergoing profound change: the 
 Higher Committee on Human Rights and Fundamental Freedoms which existed 
 formally under the Ben Ali regime without fulfilling its role as a guardian of human 
 rights is attempting to reform itself while also needing to adjust to the establishment 
 of the Human Rights Instance pursuant to the 2014 Constitution. Similarly, certain 


11.  Optional Protocol to the Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment, 
 New York, 18 December 2002, which entered into force on 22 June 2006 and was ratified by Tunisia on 29 June 2011, 
 art. 3: “Each State Party shall set up, designate or maintain at the domestic level one or several visiting bodies for the 
 prevention of torture and other cruel, inhuman or degrading treatment or punishment (hereinafter referred to as the 
 national preventive mechanism).”


12.  Paris Principles relating to the status and functioning of national institutions for the protection and promotion of human 
 rights, Recommendations approved by the Human Rights Instance on March 1992, (Resolution 1992/54) and by the 
 General Assembly (Resolution A/RES/48/134 of 20 December 1993).


13.  Convention on the Rights of Persons with Disabilities, 2006, art. 33
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institutions with a specific human rights mandate, such as the Truth and Dignity 
 Commission (for transitional justice) or the Authority for the Prevention of Torture 
 (which is the national torture prevention mechanism), both dating from 2013, will need 
 to establish mechanisms for cooperation with the new Human Rights Instance, which 
 has an enlarged mandate for the protection and promotion of human rights.


This study of state human rights actors in Tunisia thus serves a double purpose. On 
 the Tunisian side, it features a rational and holistic assessment of these actors at a 
 time when their legislative framework is being established or modified. It also provides 
 a practical, although in places only preliminary, overview of the role played by these 
 Tunisian state actors in the protection and promotion of human rights, by analysing the 
 implications and actions of the national human rights system (NHRS) in practice. This 
 study thus presents and documents a number of specific examples of the action of 
 Tunisian state actors.


As far as the Danish Institute for Human Rights is concerned, this study is the result of 
 collaborative research carried out in partnership with Tunisian academics.



BOX - 1 


This study was carried out with the support of academics from the Faculty of 
 Legal, Political and Social Sciences of Tunis, Carthage University. 


It was made possible through the advice of Ghazi Gherairi, Teacher in Public Law. 


Salsabil Klibi and Jinen Limam, teachers at this Faculty, edited the first draft 
 of parts 2 and 3 of the study respectively. 


Wahid Ferchichi, Professor in Public Law at this Faculty and Chairman of 
 the Collective for Individual Freedoms, contributed to this study in the final 
 stage of its preparation.


Stéphanie Lagoutte, researcher, and Annali Kristiansen, adviser, from the 
Danish Institute for Human Rights (Copenhagen, Denmark) prepared the 
final version of the study.
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This study also seeks to illustrate, document and analyse in depth the mandates and 
 actions of state actors for the protection and promotion of human rights, which lie at the 
 heart of the work done by the Institute. In addition to the indicators used to measure the 
 results of capacity-building projects for state actors for the protection and promotion 
 of human rights, it is important to engage in more in-depth analysis of the concrete 
 work done by these actors in the various contexts where international sponsors, as 
 well as other parties involved in developing human rights structures and actions, fund 
 and implement their activities. This study also forms part of the efforts of the Danish 
 Institute for Human Rights over the past two years to conceptualise the principal 
 components of the national human rights system (actors, normative framework and 
 processes) and to develop the required methodological tools to strengthen these. 


Finally, this study of state human rights actors in Tunisia may serve as a model for 
 similar studies in other contexts where it will also be necessary to understand the 
 mandates and roles of all actors in the national human rights system before planning 
 actions to strengthen them. 



1.3  Objective and methodology


The objective of this study is to provide a general overview of the Tunisian human 
 rights system as a whole and to enable an improved understanding of the central role 
 of the state infrastructure for the protection and promotion of human rights (actors, 
 normative framework and process). The study therefore seeks to map and analyse this 
 state infrastructure, and to identify its potential while also posing a certain number of 
 questions concerning the challenges and difficulties arising in the Tunisian context, 
 with a view to developing a pragmatic and well-documented discussion of the Tunisian 
 human rights protection system.


Certain studies have already provided a map of the actors in the Tunisian human rights 
 system prior to the implementation of the 2014 Constitution.14 However, this map of the 
 actors and mandates requires updating with an analysis of more recently introduced 
 laws, draft legislation, doctrinal sources, reports on Tunisian public institutions, etc. 


This mapping process must also be supported by a more in-depth analysis of the 
 practice of these actors, in order to understand their roles and the relationships and 
 interactions that exist, or should exist, between these state actors and private actors 
 (civil society organisations) and with international human rights mechanisms.


14.  See the studies published by the Al-Kawakibi Democracy Transition Centre: Structures publiques des droits de l’Homme 
en Tunisie – Quelle évolution? Novembre 2013 – Novembre 2014, by Dr Wahid Ferchichi with the participation of Ahmed 
Aloui, Tunis, Al-Kawakibi Democracy Transition Centre, 2015; Structures publiques des droits de l’Homme en Tunisie, 
compiled by Dr Wahid Ferchichi with a contribution from Monia Ammar, Tunis, Al-Kawakibi Democracy Transition Centre, 
2013. See also: Kaddour, Souheil: “La gouvernance des droits de l’Homme en Tunisie post-révolutionnaire: état des lieux, 
difficultés et opportunités”, La Revue des droits de l’Homme [online], vol. 6, 2014 (retrieved 4 December 2014) and Les 
acteurs en droits humains en Tunisie, Amor Boubakri, 2014.



(15)
15


This study is based on, among others, the methodology developed by the Danish 
 Institute for Human Rights (DIHR). The aim of this methodology is to identify, document 
 and analyse the mandates and roles of the state actors in the national human rights 
 system and the shortcomings and obstacles encountered in the state human rights 
 infrastructure. Such an approach is used to establish a map and integrated analysis 
 of several or all the state actors in the national human rights system, their missions/


mandates, their role in practice, and the interactions that exist between these state 
 actors, and with other actors from the national and international human rights system 
 (civil society organisations, state and non-state human rights actors at the international 
 and regional level, private enterprises, etc.). This study also focuses on the role played 
 by these actors in maintaining and implementing a human rights framework and their 
 participation in human rights processes. This documented analysis seeks to identify 
 the shortcomings and obstacles that the state human rights infrastructure must 
 overcome.


It was therefore necessary for the authors of this study to review the various legal texts 
 and documents under which these actors are established and organised, as well as 
 a number of more general texts concerning the protection and promotion of human 
 rights. This legal arsenal consists of the Tunisian Constitution, which constitutes the 
 highest-level norm within the national legal order, the various international human 
 rights treaties ratified by Tunisia, and the most important laws relating to the exercise 
 of these rights and the establishment of the institutions being analysed. A review of 
 doctrine provided an insight into how researchers, as well as state or private actors 
 concerned by human rights, view the status of such actors in Tunisia, both in the law and 
 on the ground. Finally, empirical data was used to supplement the information obtained 
 from the review of doctrine. This data was gathered through interviews conducted with 
 various state actors on the subject of how they view their mutual relationships and their 
 positioning in the area of protecting and guaranteeing human rights.


This study seeks to contribute to an informed discussion of the state actors in the 
 Tunisian human rights system, with a view to ensuring the continued development and 
 strengthening of the respect, protection and promotion of human rights in Tunisia.


.



1.4   Structure of the study


This study examines the mandates and roles of state actors in the Tunisian human rights 
system by distinguishing two categories of state actor: independent or unsupervised actors 
on the one hand (part 1), and government actors or actors under administrative supervision 
on the other (part 2). The study focuses on state actors with a national mandate. Public 
authorities with either a more specific role, such as law enforcement agencies or prison 
authorities, or a local or decentralised mandate (local authorities) are excluded from this 
study. This is because it is difficult, at present, to analyse the protection and promotion 
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mandate of these actors in Tunisia on account of the numerous changes and challenges 
 affecting their organisation (the process of decentralisation is ongoing)15 and operations 
 (the police and prison authorities face huge human rights challenges).16  


The third part of this study focuses on the insertion of these various actors into the new 
 institutional human rights landscape in Tunisia, whether in terms of the interactions 
 between state actors or their cooperation with private actors (NGOs, etc.) in the national 
 human rights system.


15.  Organic bill no. 23-2016 of 11 May 2016 on local authorities 


(https://majles.marsad.tn/2014/fr/docs/57a320d0cf44126c17c5e1a1); Draft organic law no. 48-2017 of 5 May 2017 on 
 the promulgation of the local authority code (https://majles.marsad.tn/2014/fr/lois/591dbe75cf4412226ec753d9/


texte). 


16.  See for example paragraphs 25 to 38 (the right to life, freedom and personal security) in Compilation on Tunisia. Report of 
the Office of the United Nations High Commissioner for Human Rights, presented as part of the Universal Period Review 
(UPR), 20 February 2017, A/IDH/WG.6/27/TUN/2.
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T
oday, the institutional landscape formed by the actors responsible for the respect, 
 protection and promotion of human rights in Tunisia is rich, diversified and 
 polymorphous. New actors have joined those that were already in place before 2011. 

What has changed considerably in this institutional landscape is not so much the number or 
 nature of the actors forming it as their status and the powers available to them, and therefore 
 the relationships that will develop between them from now on. The shift from a dictatorial 
 regime to a democratic state has given existing actors a freedom to act, and also to inform 
 the public about the state of freedom in the country, that did not exist before 2011. This is 
 largely the case with civil society. However, this transition has also given state actors a new 
 degree of independence. This increased independence is not merely an effect of regime 
 change; it is also enshrined in the Constitution.


This is particularly the case with the judiciary, which under the 2014 Constitution has primary 
 responsibility for protecting human rights. The Constitution declares the independence 
 of this branch of the state and establishes mechanisms to guarantee this independence. 


As new state actors, the independent constitutional bodies herald the arrival of a new 
 system of checks and balances, and bode well for the restrained exercise of power and the 
 strengthening of a constitutional state characterised by the rule of law. All these actors, 
 whether old or new, state or non-governmental, supervised or independent, are united by 
 a common mission: the protection and promotion of human rights.


However, it should be noted that the existence of a plurality of institutional actors 
 tasked with protecting human rights in Tunisia was not an issue before 2011. These state 
 institutions, just like the Administrative Mediator (médiateur de la République) or even the 
 courts, were under the stranglehold of the executive, and more specifically the President 
 of the Republic. They therefore operated at the behest of a single authority, whose policies 
 they were happy to implement. Conflicts and clashes between these institutions with no 
 real autonomy were rare since it was the executive, in particular the head of state, which 
 determined how much scope they each had to manoeuvre. 


The problem of optimising the institutional landscape and the functioning of its various 
 actors only really becomes relevant when they have genuine independence and freedom 
 of action. The task of optimising these actors’ actions is all the more important given 
 that these actions take different forms. A sequenced approach is therefore possible, 
 whereby these actors intervene in a certain order and act in a coordinated manner, by 
 complementing and supporting each other rather than duplicating each other’s actions 
 or even coming into conflict.



      STATE ACTORS 
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This section focuses on independent state actors – that is, state actors that, under the 
 new Constitution, have institutional independence from the executive. These include the 
 Constitutional Court, justice institutions and the new independent constitutional bodies. 


We have also included the parliament,  which holds the legislative power and, together 
 with the judiciary, constitutes a counterbalance to the third branch of the state formed by 
 the executive. These independent state actors are not subject to any formal or informal 
 supervision by the executive.


The independence of state bodies is central to the protection and promotion of human rights. 


It is a complex idea which combines:


•  statutory independence, institutional independence, and independence of the 
 personnel employed at these institutions,


•  financial autonomy with respect to the state budget and the budgetary choices made 
 by the government and parliament, 


•  and the political will (expressed via constitutional, legislative, regulatory and budgetary 
 choices) to ensure the state has the means to fulfil its obligations regarding the respect, 
 protection and promotion of human rights.


This independence is therefore based both on a formal foundation, guaranteed in the 
 Constitution or in organic laws, and on continued practice of this independence by the 
 relevant actors.


In this section, we consider the following one by one: the Assembly of the Representatives of the 
 People – the parliament (2.1), the Constitutional Court (2.2), the justice institutions (2.3) and the 
 independent constitutional bodies created by the 2014 Constitution (2.4).



2.1  The Assembly of the Representatives      of the People (parliament)  


All parliamentary activity, whether in its legislative, budgetary, or supervisory capacities, has 
 effects on all types of human rights (political, civil, economic, social or cultural). In order 
 to enable the state to meet its obligations to respect, protect and promote human rights, 
 parliament must carry out certain key tasks:


•  participating in the process of ratifying international human rights treaties and 
 incorporating them in domestic law;


•  ensuring that new laws or bills comply with international human rights norms;


•  attending to the creation and implementation of specific laws and policies (on 
both a general and a thematic level) in relation to the protection of human rights 
and ensuring that an adequate budget is allocated for their implementation; 
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•  ensuring that recommendations from the United Nations treaty bodies or other 
 human rights mechanisms are followed up; 


•  initiating or participating in the creation of human rights institutions (for 
 example, national human rights institutions – NHRIs) and other mechanisms 
 in society to protect human rights; 


•  raising specific human rights violations in parliament, including in relation to 
 the protection of persons; 


•  setting up special parliamentary committees on human rights17. 


This section addresses the role of the Tunisian parliament in protecting and guaranteeing 
 human rights and the structures in place within the Assembly of the Representatives of 
 the People (ARP) to safeguard this role.


It is a widely recognised feature of contemporary democracies that parliament is competent 
 to establish regulations on the exercise of rights and freedoms. By virtue of the procedure 
 for its adoption, the law is the product of deliberation between the various political 
 formations representing various elements of society. This process of deliberation not 
 only enables arguments to be set out, but also provides an outlet for disagreements 
 between political actors. Most importantly, deliberation is also a way of ensuring that 
 these actors publicly disclose, and thereby become answerable for, their opinions and 
 positions on human rights issues. Parliament is thus not only the institutional locus of 
 the exercise of social freedom, but also a place where a common opinion on this freedom 
 may be formed. 


It should be noted that in Tunisia, the role of the ARP in relation to human rights is 
 specifically addressed by article 65 of the Constitution: the reservation of law, which 
 involves creating a protected domain of intervention for the legislature. However, 
 article 70 of the Constitution also provides for the possibility of parliament’s legislative 
 power being delegated to the executive, in the matters specified for this purpose in the 
 Constitution. This delegation is subject to procedural precautions both before and after 
 its exercise, as well as material precautions.18



2.1.1  The internal organisation of parliament


The internal work of parliament is organised in such a manner as to ensure its optimisation, 
 enabling it to carry out its duties – whether this means examining, debating and passing 
 laws or scrutinising the actions of the executive – in as rapid and coordinated a manner 


17.  Manuel SNPDH 2019, op. cit. p. 91.


18.  Under article 70 of the Constitution, the implementation of this delegation is strictly limited to two scenarios. The first is 
the dissolution of parliament. In this case, the head of state can legislate via a government decree issued in agreement 
with the head of government. The second scenario is where parliament itself chooses, via a law approved by three-fifths 
of its members, to authorize for a specific period not exceeding two months, and for a specific purpose, the head of 
government to issue decree-laws of a legislative character.



(20)
20


as the collegial structure of a body of this size allows. Thus, in addition to the general 
 provisions of the Constitution in this area,19  which focus on the establishment of various 
 types of committee, the by-laws of the Assembly of the Representatives of the People 
 address the internal structure of parliament and how it functions.20


The general structure of parliament consists of a Speaker, 21  a Bureau, 22  and three types 
 of committee. Section V of the ARP’s by-laws is devoted entirely to these committees, 
 and specifically their nature, composition, role and operational procedures.23 Article 
 63 of the by-laws states that the ARP shall create permanent and special committees, 
 and may also form committees of enquiry. There are nine permanent committees.24  
 One is dedicated to general legislation, and another to rights, freedoms and foreign 
 relations. Realising the possibility of overlaps and therefore disagreements between 
 the committees in relation to their area of competence, the deputies included an 
 article25 in the by-laws providing that, in the event of a dispute between the committees 
 on a specific issue, the dispute is referred to the Speaker of the Assembly, who then 
 submits it to the Bureau. It is the responsibility of the Bureau of the ARP to settle the 
 dispute.


The Committee on Rights, Freedoms and Foreign Relations is tasked, as its name 
 indicates, with examining bills affecting rights and freedoms. It is important to note that 
 the internal regulations firstly state that committee sessions are public unless otherwise 
 decided by the committee itself via a majority vote.26 Secondly, they give the committee 
 the option of obtaining an expert opinion from any person able to provide assistance or 
 shed light on the committee’s work on a particular matter. Most importantly, however, 
 the by-laws state that the committees work to interact with civil society, which is invited 
 to make proposals either in written form or by attending committee meetings.27   
 The Committee on Rights, Freedoms and Foreign Relations consists of 18 members 
 from a variety of professions. Pursuant to article 46 of the Constitution, which 
 declares that the state works to attain parity in elected assemblies, it features an equal 
 representation of men and women. 


19.  Article 59 of the Constitution: “The Assembly of the Representatives of the People shall form permanent and special committees. 


Their composition and the sharing of responsibilities within the committees shall be determined on the basis of proportional 
 representation. The Assembly of the Representatives of the People may form committees of enquiry. All authorities shall assist 
 such committees of enquiry in undertaking their tasks.”


20.  The ARP’s by-laws, adopted at the plenary session of Monday 2 February 2015. An unofficial translation into French is provided 
 by the Centre for Security, Development and the Rule of Law (DCAF) and published on the database of Tunisian security-sector 
 legislation (http://legislation-securite.tn) 


21.  Under art. 59 of the Constitution, the Speaker of the Assembly of the Representatives of the People is elected by its members in 
 its first session.


22.  The by-laws of the ARP, Title III, art. 53 to 59, on the Bureau of the Assembly of the Representatives of the People.


23.    Idem, Title V, art. 63 to 100, includes a section on the permanent committees, another on the special committees, and a third on 
 the committees of enquiry.


24.  According to art. 87 of the by-laws, the principal task of these committees is to contribute to the legislative activity of the Assembly. 


25.    Idem, art. 91. 


26.    Idem, art. 75.


27.   Idem, art. 80.4
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The Committee is tasked with examining bills, draft laws, proposals and questions concerning:


•  Public freedoms and human rights;


•  General amnesty and transitional justice:


•  Religious matters;


•  Civil society and the media;


•  Foreign relations and international cooperation.28


The Committee on Rights, Freedoms and Foreign Relations is tasked with examining 
 bills before they are presented at a plenary session of the ARP. The committee thus 
 examines numerous bills concerning foreign relations, such as organic bill no. 31-2015 on 
 approval of the framework agreement on commercial and economic cooperation between 
 the government of the Tunisian Republic and the South American common market 
 (Mercosur).29 In the area of rights and freedoms, the committee examined organic bill no. 


60-2016 on the elimination of violence against women, tabled on 27 July 2016 and passed 
 on 26 July 2017, and organic bill no. 42-2016 on the Human Rights Instance, tabled on 17 
 June 2016.30  Concerning the latter bill, in June 2017 the Committee organised a seminar 
 for its members with the objective of clarifying and discussing the role and responsibilities 
 of such a body, and the content of the bill.


Finally, it is important to note that Tunisia has granted full constitutional status to the 
 political opposition within the ARP, and has guaranteed it rights to ensure that it is a 
 genuine political actor. Thus, article 60 of the Constitution holds that the opposition 
 is an essential component of the Assembly of the Representatives of the People 
 and enjoys  rights enabling it to undertake the duties necessary for it to carry out its 
 representative role. The presence of the opposition, and its constitutionally recognised 
 rights, ensure that its voice is heard and its opinion taken into account when laws are 
 being drafted and in particular discussed. This applies not only to legal considerations, 
 such as the constitutionality of laws, but also and above all to the issue of political 
 appropriateness. 



2.1.2   Accomplishments of the ARP


The ARP has achieved a great deal since taking up its duties. In the area of human 
 rights, it has passed major organic laws required to consolidate the national human 
 rights system. This work has been accompanied by occasionally turbulent discussion 
 and debate. Here we will briefly outline these important laws, before returning to them 
 later in this first section.


28.  See information on the website of the Marsad Observatory and the section concerning Majles, i.e. the ARP. https://majles.


marsad.tn/2014/fr/assemblee/commissions/54e3118312bdaa29f8df503a (retrieved 12 September 2017). 


29.   Idem. 


30.   Idem. 
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31.  Organic law no. 2015-50 of 3 December 2015 on the Constitutional Court, JORT no. 98, 8 December 2015, p. 2926 (official 
 version in French). See section 2.2 below on the Constitutional Court.


32.  Organic law no. 2016-34 of 28 April 2016 on the Supreme Judicial Council, JORT no. 35, 29 April 2016, p. 1395 (official 
 version in French for information purposes).


33.  Organic law no. 2016-5 of 16 February 2016, amending and supplementing certain provisions of the Code of Criminal 
 Procedure, JORT no. 15, 19 February 2016, p. 487 (official version in French for information purposes).


34.  Organic law no. 2017-58 of 11 August 2017 on the elimination of violence against women, JORT no. 65, 15 August 2017, 
 p. 2586 (version in Arabic, the official version in French has not yet been published. However, a translation by DCAF is 
 available at: www.legislation-securite.tn.) 


35.  Organic law no. 2017-59 of 24 August 2017 on the Good Governance and Anti-Corruption Instance, JORT no. 61, 1 August 
 2017, p. 2475 (Arabic version. As of 24 September, the official French version has not yet been published). See 2.4.6 below 
 on the Good Governance and Anti-Corruption Instance.


36.  See 2.4.6 below on the Good Governance and Anti-Corruption Instance.


37.  Organic bill no. 30-2016 on the common provisions for constitutional bodies. See 2.4.1 below on the general normative 
 framework for independent constitutional bodies.


38.  See 2.4.2 below on the Human Rights Instance.


Firstly, the ARP passed organic laws on the Constitutional Court31 and the Supreme 
 Judicial Council (Conseil supérieur de la Magistrature, CSM).32 These two laws were 
 closely linked, since the CSM needed to be in place to appoint four of the 12 members 
 of the Constitutional Court. 


The ARP later approved two substantive laws, one on reforming the Code of Criminal 
 Procedure in 201633,  and the other on violence against women in 2017.34  


Pursuant to Title VI of the Constitution on independent constitutional bodies, the ARP 
 has sought to establish a common framework for these bodies and to pass organic 
 laws for their creation. Thus in 2017, the ARP established the Good Governance and 
 Anti-Corruption Instance.35 This Instance was created prior to the adoption of the 
 organic law establishing the common framework for independent constitutional 
 bodies, which has led to a degree of confusion.36 The common framework for these 
 bodies37 was passed by the Assembly of the Representatives of the People on 5 July 
 2017, then examined by the Provisional Instance to Review the Constitutionality of Draft 
 Laws (IPCCPL) which announced its decision on 8 August 2017. At the time of writing 
 (October 2017), the ARP has not yet re-examined the planned framework in light of the 
 IPCCPL’s decision. Finally, organic bill no. 42-2016 on the Human Rights Instance (IDH) 
 was submitted by the Tunisian Government to the Assembly of the Representatives 
 of the People on 17 June 2016. This bill has not yet been examined by the specialist 
 committees within the ARP.38



BOX - 2 


An organic law is the constitutive act or enabling statute of bodies and instances. 


The organic law helps define the mandate and powers of these bodies and 
instances, such as the Constitutional Court or the Good Governance and 
Anti-Corruption Instance, and can also include procedural aspects. 
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2.2  The Constitutional Court


The Constitutional Court plays a fundamental role in the protection of rights and freedoms. 


Rights and freedoms are not only threatened by the actions of the executive. They may also 
 be threatened by the representatives of the people, who constitute the legislature. It has 
 long been held that the law is able to achieve a balance between the necessary authority of 
 an enlightened power and the promotion of freedom, by placing trust in the legislature as 
 the interpreter of the will of the people.39 However, parliaments in the past have passed laws 
 prejudicial to rights and freedoms, even when these were guaranteed by the Constitution. 


In response, judicial scrutiny of the constitutionality of laws was introduced and then 
 spread in the second half of the twentieth century, helping to mitigate this tendency of the 
 representatives of the people to ignore the constitution. In every country the establishment 
 of constitutional justice, and the resulting restriction of parliamentary sovereignty, are not 
 achieved without difficulty, in particular due to fierce political resistance. 


The initial text of the Constitution of 1 June 1959 made no provision at all for reviewing 
 the constitutionality of laws in Tunisia, merely recognising that “The President of the 
 Republic is the guarantor... of respect of the Constitution” (art. 41). However, beginning in 
 1987, two key events have indicated increased scrutiny of constitutionality. Firstly, while the 
 ordinary courts (first-instance and appeal) recognised their jurisdiction over this matter, 
 the Court of Cassation handed down, in record time, a judgment prohibiting the ordinary 
 courts from ruling on the issue.40 Secondly, by decree of the President of the Republic, 
 a Constitutional Council was established in a consultative role, providing an opinion on 
 the constitutionality of bills at the President’s request. This advisory role was the subject 
 of a 1992 law and then constitutionalised in 1995.41 Under the amendments of 1995 and 
 2002,42 Chapter IX of the Tunisian Constitution of 1959 was devoted to the Constitutional 
 Council, which from then on was required to report to the President of the Republic on 
 the constitutionality of a wide range of bills.43 This change did not make the Constitutional 
 Council a genuine court, since it only reviewed the constitutionality of bills and not the 
 constitutionality of laws passed by the Tunisian parliament.


39.  On this subject, see J. Krynen, L’État de justice. France, XIIIème, XXème siècle, tome II, L’emprise contemporaine du juge, 
 Paris, Gallimard, 2012, in particular chapter VII on the emergence of constitutional justice.


40.  The first-instance decision was handed down by the Kairouan Court of First Instance on 24 December 1987, recognising 
 the competence of the court to review the constitutionality of laws. This decision was upheld by the Sousse Court of 
 Appeal on 11 April 1988. However, in decision no. 2797 of 1 June 1988, the Court of Cassation quashed the decision of the 
 Court of Appeal, ruling that the judiciary should limit itself to applying the laws, without being responsible for examining 
 their constitutionality. This decision was upheld a few weeks later by the same court (Court of Cassation, decision of 23 
 June 1988).


41.  Constitutional law no. 95-90 of 6 November 1995.


42.  Constitutional law no. 2002-51 of 1 June 2002, ratified by the referendum of 26 May 2002.


43.  According to article 72 of the Constitution of 1 June 1959: “It is mandatory to submit to the Council bills for organic laws, 
 bills specified in article 47 of the Constitution, and bills regarding the general methods of application of the Constitution, 
 nationality, personal status, obligations, definition of crimes and misdemeanours and the applicable sentences, 
 procedures before the different orders of courts, amnesty, and the basic principles of the system of ownership and real 
 rights, education, public health, labour law and social security...”. It was also mandatory to submit to the Council treaties 
 concerning the Arab Maghreb Union. The Council ruled on appeals concerning elections and the regularity of referenda. 


Similarly, the Constitutional Council was required to certify the definitive vacancy of the Presidency of the Republic 
(Constitution of 1 June 1959, Art. 57.)
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In Tunisia, following the events of 2011, the Constitutional Council was dissolved, as were 
 the two chambers of parliament.44 Three years later, the new Constitution established 
 a Constitutional Court45 and entrusted the legislature with the task of passing a law on its 
 organisation. Organic bill no. 48-2015 on the Constitutional Court was submitted to the ARP 
 by the Ministry for Justice, Human Rights and Transitional Justice on 7 July 2015.46  Organic 
 law no. 2015-50 of 3 December 2015 on the Constitutional Court was passed by the ARP.47  
 As of October 2017, the Constitutional Court is still not in place. 


The drafters of the constitution were aware that the establishment of the Constitutional Court 
 would take time. They were also aware of the considerable number of laws that needed to 
 be passed to apply the Constitution, including the electoral law, the law on the Supreme 
 Judicial Council, and the law on the Constitutional Court itself, just to mention the laws directly 
 affecting rights and freedoms. In the temporary provisions of the Constitution, they therefore 
 provided for the creation of a Provisional Instance to Review the Constitutionality of Draft Laws 
 (IPCCPL).48 This body, established in 2014,49 consists of six members.50 Its role has remained 
 limited for various reasons. Its members are not appointed on a full-time basis51 and continue 
 to carry out their other duties after being appointed to the body.52 Further, a bill can only be 
 referred to this body by the President of the Republic or by 30 deputies 53 : while this is not an 
 especially large number (30 out of the 217 members of the ARP), it has often been difficult 
 to obtain such a quorum. In a great many cases, laws have been promulgated and published 
 without being referred to the IPCCPL. Further, the IPCCPL only rules on bills and does not 
 examine the constitutionality of laws already in effect.54  


However, the IPCCPL has handed down some important decisions and will leave a body 
 of precedent that may be of use to the future Constitutional Court.55 Examples in this area 
 include decisions relating to:


•  organic law no. 2014-16 of 26 May 2014 on elections and referenda 56 ; 


44.  This dissolution occurred pursuant to article 2 of decree-law no. 2011-14 of 23 March 2011.


45.  Constitution, Part II of Title V on the judiciary is devoted to the Constitutional Court.


46.  See 2.4.6 below on the Good Governance and Anti-Corruption Instance.


47.  JORT no. 98, 8 December 2015, p. 2926 (official version in French). This law has not been appealed at the ICCPL (October 2017).


48.  Constitution, art. 148 (7).


49.  Law no. 2014-14 of 18 April 2014, JORT no. 32, 24 April 2014.


50.   Idem, art. 4: the first presiding judge of the Court of Cassation, the first presiding judge of the Administrative Court and 
 the first presiding judge of the Revenue Court, and three other members appointed respectively by the Speaker of the 
 National Constituent Assembly, the head of state and the head of the government from among the jurists.


51.  Law no. 2014-14, art. 16.


52.   Idem, art. 5.


53.  Law no. 2014-14, art. 18.


54.   Idem, art. 3. 


55.  The IPCCPL handed down 9 decisions in 2014, 4 decisions in 2015, 7 decisions in 2016 and, as of 24 September 2017, 7 
 decisions in 2017.


56.  This law, passed by the ARP on 1 May 2014, resulted in four decisions on 19 May 2014. The appeals were in relation to 
 male/female parity, the delineation of electoral constituencies, electoral litigation and the financial guarantee required 
 from candidates for presidency of the Republic. Further, article 6 of this law prohibits the police and military from voting. 


This appeal led to the case being referred to the President of the Republic, in a letter addressed to him by the IPCCPL 
on 20 May 2014, on the basis of the final paragraph of article 23 of law no. 2014-14 which states that “if the deadline 
provided in article 21 (ten days, extendable once by one week) expires without the authority rendering its decision, it must 
immediately refer the bill to the President of the Republic”. The law was promulgated on 26 May 2014.
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•  the law on the Supreme Judicial Council 57 ; 


•  organic law no. 2017-59 of 24 August 2017 on the Good Governance and 
 Anti-Corruption Instance 58 ;


•  Organic bill no. 30-2016 on the common provisions for constitutional bodies 59.  



2.2.1    Composition of the Constitutional Court


The Constitution and Law no. 2015-50 define the Constitutional Court as an independent 
 judicial authority whose decisions and opinions are binding on all the powers.60 The 
 2014 Constitution specified the nature of the Constitutional Court, its composition and 
 the appointment of its members,61 its mandate and the referral of cases, deadlines and 
 procedures, and the limits of its intervention.62 Article 124 of the Constitution refers to an 
 organic law regulating the organisation of the Court, the procedures it should follow, and 
 the guarantees enjoyed by its members. It was under this article that law no. 2015-50 of 3 
 December 2015 on the Constitutional Court was adopted.


The Court consists of 12 members, who function as judges once nominated; they serve a 
 9-year, non-renewable term.63


The members of the Constitutional Court are appointed by three separate authorities, 
 representing the legislative, executive and judicial branches of the state.64 The 12 
 members of the Constitutional Court, three quarters of whom must be legal specialists, 
 are therefore appointed as follows: 


•  The ARP elects 4 members (3 of whom must be legal experts) by a two-thirds 
 majority from the 4 nominees presented by each faction or group of deputies (not 
 belonging to the factions); 


•  The Supreme Judicial Council (CSM) elects 4 members (3 of whom must be legal 
 experts) by a two-thirds majority from the 4 nominees presented by each council 
 constituting the CSM;


57.  IPCCPL, decision no.1/2016 of 22 April 2016, (in Arabic) not published in the JORT. This decision reads as follows: “The 
 Provisional Instance to Review the Constitutionality of Draft Laws has decided to refer to the President of the Republic 
 the bill on the Supreme Judicial Council in the form approved by the Assembly of the Representatives of the People at its 
 plenary session of 23 March 2016, due to the impossibility of obtaining the majority of votes required by the law of 18 April 
 2014 on the Provisional Instance to Review the Constitutionality of Draft Laws. ”


58.  IPCCPL, decision no. 7/2017 of 8 August 2017 on the bill on the Good Governance and Anti-Corruption Instance, JORT no. 


67 of 24 August 2017, p 2709(in Arabic): conformity. See 2.4.6 below on the Good Governance and Anti-Corruption Instance.


59.  IPCCPL, decision no. 4/2017 of 8 August 2017 on the bill implementing common provisions for independent constitutional 
 bodies, JORT no. 65, 15 August 2017, p. 2579 (in Arabic): non-conformity. See 2.4.1 below on the common normative 
 framework for independent constitutional bodies.


60.  Constitution, art. 118, and law no. 2015-50, art. 5 para. 4.


61.   Idem, art. 118, and law no. 2015-50, art. 18. To ensure continuity in the Court’s work, one third of its members are renewed 
 every three years, taking into account the relevant areas of specialisation.


62.   Idem, art. 118 to 124. 


63.  Constitution, art. 118, and law no. 2015-50, art. 18. To ensure continuity in the Court’s work, one third of its members are 
 renewed every three years, taking into account the relevant areas of specialisation.


64.  Article 10 of Law no. 2015-50 provides that “the members of the Constitutional Court are appointed respectively by the 
Assembly of the Representatives of the People, the Supreme Judicial Council and the President of the Republic...”
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•  The President of the Republic appoints 4 members, 3 of whom must be legal 
 experts.65


This appointment method helps to ensure the Court’s independence, since the recruitment 
 of its members is not in the hands of only one branch of the state. The members of the 
 Court must also be “competent, independent, neutral and honest”.66  


As far as the independence and neutrality of the judges of the Constitutional Court are 
 concerned, the Constitution guarantees the independence of the Court as a whole and also 
 provides that: “Combining membership in the Constitutional Court with any other function or 
 task is prohibited”.67 This not only ensures that the judges work at the Court full-time, which 
 is a precondition for their work to be effective, but also helps to avoid conflicts of interest that 
 might affect the neutrality of the judges and the independence of the Court. 


As far as the criteria for selecting candidates are concerned, article 118 of the Constitution 
 only specifies the requirements of competence and experience (20 years). Law no. 


2015-50 also emphasises the competence of the members of the Court (experience and 
 qualifications)68 and adds an age-related criterion (members must be at least 45 years 
 old), which appears compatible with the requirement in the Constitution for them to have 
 20 years of experience.


It should be noted that article 8 of law no. 2015-50 particularly emphasises the fact that judges 
 must be independent from political parties. It states that members of the Court must not 
 have “taken on any responsibility within a political party, whether at the national, regional or 
 local level, nor have been the candidate for a party or coalition for legislative, presidential or 
 local elections within the ten years preceding their appointment to the Court”. This condition, 
 unique to Tunisia, is nonetheless justified in a country that has no tradition of scrutinising the 
 parliament that represents the sovereign people and is therefore supposed to express its 
 will, and also a country that is still undergoing democratic transition. As the Constitutional 
 Court is required to review bills, i.e laws being adopted by a political majority still in power, 
 the existence of judges from political parties may compromise their neutrality. Additionally, 
 and most importantly, even if the judges show wisdom and restraint in terms of their political 
 affinities when assessing the bills submitted to them, the fact that they belong to political 
 parties may undermine their authority and the public’s trust in the institution as a whole as a 
 reliable actor for guaranteeing and protecting people’s rights and freedoms. 


Further, article 10 of law no. 2015-50 points to the criterion of male-female parity enshrined 
 in article 46 of the Constitution.69  


65.  Constitution, art. 118, and law no. 2015-50, art. 11.


66.  Law no. 2015-50, art. 8.


67.  Constitution, art. 119.


68.  Law no. 2015-50, art. 8: “the member of the Constitutional Court must - Have had Tunisian nationality for at least the 
 preceding 5 years - Be at least 45 years old - Have at least 20 years of experience.”


Art. 9 adds the following requirements for the members who are legal experts: “ - Academic teacher-researchers with at 
 least 20 years experience and the rank of professor of higher education - Top-level judge with at least 20 years experience 
 - Lawyer at the bar for at least 20 years, listed on the bar roll at the Court of Cassation - At least 20 years experience in the 
 legal field, and holding a doctorate. - The non-legal expert members must hold a doctorate or equivalent.”


69.  2014 Constitution, art. 46: “The state works to attain parity between women and men in elected Assemblies”.
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Finally, while the Constitution makes no reference to this, law no. 2015-50 provides 
 safeguards by granting the members immunity during the exercise of their duties.70  
 Note that law no. 2015-50 grants the presiding judge of the Constitutional Court the pay 
 and benefits of a minister, while the members receive benefits equivalent to those of a 
 secretary of state. A member of the Court may only be dismissed when the member no 
 longer meets one of the requirements to be a candidate for the Constitutional Court and 
 this has been declared by a two-thirds majority of members.



2.2.2  Competence of the Constitutional Court


The Constitutional Court is firstly the guarantor of the supremacy of the Constitution. This 
 is set out in article 102 of the Constitution, which declares that the judiciary, of which the 
 Constitutional Court is an integral part, “is an independent power that ensures (...) the 
 supremacy of the Constitution and (...) the protection of rights and freedoms.” This role 
 is also set out in organic law 2015-50, the first article of which states that “the Court is an 
 independent legal authority. It ensures the supremacy of the Constitution and protects (...) 
 rights and freedoms.” 



BOX - 3 


Article 118 of the Constitution and law no. 2015-50 recognise 4 areas of 
 competence:


•  Reviewing the constitutionality of bills (laws, treaties and constitutional 
 laws): bills are referred to the Court by the President of the Republic or 
 thirty deputies (art. 45 and following), bills for constitutional laws are 
 referred by the Speaker of the ARP (art. 40) and treaties are referred 
 by the President of the Republic (art. 43);


•  Reviewing the constitutionality of laws by way of exception: laws 
 whose constitutionality is in question are referred by the courts for 
 a preliminary question procedure at the request of the parties, by a 
 lawyer at the Court of Cassation (art. 54 and following);


•  Dismissal of the President of the Republic (art. 65 to 68) and official 
 declaration of the vacancy of this office (art. 69 and 70), 


•  Settling conflicts of jurisdiction between the President of the Republic 
 and the head of government (art. 74 to 76).


70.  Law no. 2015-50, art. 22.
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